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DECISIONS OF THE COMPTROLLER GENERAL 


[B-210420] 


Health and Human Services Department—Regulations— 
Procurement Practices—Contractual Preference to Indian 
Organizations—Legality of Preference 


Provision in solicitation issued by Department of Health and Human Services which 
gives preference to Indian organizations or Indian-owned economic organizations by 
requiring negotiation and award solely with Indian organizations if one or more are 
within competitive range is improper, since there is no legal basis for such a prefer- 
ence. 


Matter of: Educational Services Group (ESG), Management 
Concepts Incorporated, May 2, 1983: 


Educational Services Group (ESG), Management Concepts Incor- 
porated, protests an Indian preference provision in solicitation No. 
105-83-P-6103 issued by the Department of Health and Human 
Services (HHS). The provision, included pursuant to HHS regula- 
tions at 45 C.F.R. § 1336.60(b) (1982), requires that HHS’s Adminis- 
tration for Native Americans give Indian organizations and Indian- 
owned economic enterprises preference in the award of contracts 
which are for the benefit of Indians. The solicitation provision fur- 
ther defines the preference as requiring negotiation and award 
solely with Indian organizations if one or more Indian organiza- 
tions or Indian-owned economic enterprises are within the competi- 
tive range. ESG contends that there is no legal basis for the prefer- 
ence. 

We sustain the protest. 

The cited regulation is part of HHS’s implementation of the 
Native American Programs Act of 1974, 42 U.S.C. § 2991 et seq. 
(1976), which is designed to promote economic and social self-suffi- 
ciency for American Indians, and Hawaiian and Alaskan Natives. 
HHS contends that section 803(a), 42 U.S.C. § 2991b(a), supports the 
Indian preference contained in the regulation, although the agency 
does not address the propriety of this particular solicitation’s defi- 
nition of how the preference will be accorded.’ Section 803(a) au- 
thorizes the Secretary of HHS to provide financial assistance for 
the purpose of promoting the goal of economic and social self-suffi- 
ciency for American Indians. HHS argues that the Indian prefer- 
ence provision reasonably furthers the Act’s general purposes. 

We do not agree that section 803(a) supports the preference at 45 
C.F.R. § 1336.60(b), and we find nothing else in the Act or its legis- 
lative history that otherwise would permit the preference included 
in this solicitation. Section 803(a) authorizes financial assistance to 
“public and nonprofit private agencies’ such as the governing 
bodies of Indian tribes on Federal and State reservations, not to 
Indian-owned economic organizations. Furthermore, section 813 of 

1HHS admits that neither the Buy Indian Act, 25 U.S.C. § 47, which permits setting procurements aside for 


Indians, nor section 7(b) of the Indian Self Determination and Education Assistance Act, 25 U.S.C. § 450e(b), 
which concerns Indian preferences in subcontracting, applies to this procurement. 
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the Act, 42 U.S.C. § 2992c(1), defines the type of financial assistance 
contemplated as “assistance advanced by grant, agreement or con- 
tract,” and specifically excludes “the procurement of plant or 
equipment, or goods or services.” 

The Federal Procurement Regulations (FPR), which implement 
the laws governing contracts by the Federal Government, require 
that negotiated procurements be conducted on a competitive basis 
to the maximum extent possible, FPR § 1-3.101(d) (1964 ed.), and 
that discussions be conducted with all offerors in the competitive 
range. FPR § 1-3.805-1. These FPR provisions, implementing a 
statute of multi-agency applicability, are mandatory on HHS and, 
in the absence of statutory authority allowing it to do so, HHS may 
not issue regulations which are inconsistent with the FPR. See En- 
vironmental Growth Chambers, B-201333, October 8, 1981, 81-2 
CPD 286. Since there is no statutory basis for the Indian preference 
set out in 45 C.F.R. § 1336.60(b), the preference violates the FPR re- 
quirement for maximum competition, and this solicitation’s imple- 
mentation of the preference also violates the discussions require- 
ment. We therefore recommend that HHS’s regulations be revised 
to eliminate the preference, and that the solicitation be amended to 
provide for discussions with all offerors within the competitive 
range. By separate letter, we are advising the Secretary of Health 
and Human Services. 

The protest is sustained. 


[B-209192] 


Bids—Invitation for Bids—Ambiguous—Service Contract Act 
Provisions 


Our Office will consider a protest alleging terms of a solicitation to be defective al- 
though those terms concern the Service Contract Act, the enforcement of which is 
under the jurisdiction of the Department of Labor. 


Bids—Invitation for Bids—Ambiguous 


Invitation for bids (IFB) which specified class “A” security guards but contained 
Service Contract Act Wage Determination of class I and class II security guards was 
ambiguous and should have been amended. However, where the record indicates 
that no bidders were prejudiced by the ambiguity and the Government will receive 
the desired services, no “cogent and compelling reason” exists for cancellation of the 
IFB and resolicitation. 


Matter of: American Mutual Protective Bureau, May 3, 1983: 


American Mutual Protective Bureau (American) protests the pro- 
curement of guard services under invitation for bids (IFB) No. 
MDA902-82-B-0011 issued by the American Forces Radio and T.V. 
Service, Department of Defense (Defense). American contends that 
the solicitation contains ambiguous terms which make it necessary 
to cancel the solicitation and to resolicit this procurement. 

We deny the protest. 
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Initially, American, the then incumbent contractor, sent a TWX 
to the contracting officer prior to bid opening questioning the type 
of guard service solicited and the responsibility for uniform clean- 
ing fees. This protest was orally denied by the contracting officer in 
a telephone conversation on September 22, 1982, and a timely pro- 
test was subsequently received by our Office. 

Bids were opened as scheduled on September 24, 1982, and in 
March 1983 Defense approved award of the contract to the low 
bidder, notwithstanding the protest. 

American, the fifth low bidder, contends that an ambiguity exists 
in the IFB regarding the class of guards, because the IFB, under 
“Description/Specifications,” specifies “class ‘A’ ” guards, but wage 
attachment 78-56 (Rev. 6), March 11, 1982, describes the guards for 
purposes of the minimum wage payable under the Service Contract 
Act, 41 U.S.C. § 351 et. seg. (1976), as class II and class I. American 
asserts that because of this ambiguity prospective bidders were 
unable to determine whether to bid the service with the wage rate 
for class I ($4.31 per hour) or class II ($7.48 per hour) guards, and 
since the cost for each is different, bids could not be evaluated on 
an equal basis. The IFB, therefore, should have been amended for 
clarification. 

American also contends that it is essential that bidders be ad- 
vised of the minimum wage requirements in relation to uniform 
cleaning costs so that in computing price-per-hour of guard services 
the bidders will be considering all pertinent costs. The IFB omits 
reference to a uniform cleaning fee. 

Defense contends that neither the protester nor any other bidder 
was misled by the discrepancy between the specification and the 
wage determination, since the wage determination is merely a 
statement of the minimum wage which a contractor must pay to 
specify classes of guards under the Service Contract Act, 41 U.S.C. 
§ 351 et seq., and, citing 48 Comp. Gen. 22 (1968) and United States 
v. Winghampton Construction Company, 347 U.S. 171 (1954), argues 
that it constitutes neither a representation that guard services are 
available at those wage rates nor dictated rates which the bidder 
must pay, other than the specified minimum. 

Concerning the uniform cleaning allowance, Defense contends 
that the IFB adequately informs bidders of a contractor’s obliga- 
tion. The IFB incorporated by reference the Service Contract Act 
(Defense Acquisition Regulation (DAR) § 7-1903.41 (Defense Acqui- 
sition Circular (DAC)) No. 76-7, April 29, 1977), which incorporates 
29 Code of Federal Regulations (C.F.R.) part 4 describing the 
method of payment of rates and fringe benefits. 29 C.F.R. § 4.165 
(1982) states “No deduction, rebate or refund is permitted except as 
hereinafter stated.” In addition, the IFB noted that uniforms will 
be at the contractor’s expense. 

Finally, citing our decision in Ellsworth Street Associates, B- 
206859, June 21, 1982, 82-1 CPD 611, Defense argues that the pro- 
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test against the failure to include information in the IFB concern- 
ing a uniform cleaning allowance should be dismissed because the 
administration and enforcement of the Service Contact Act is 
under the jurisdiction of the Department of Labor. 

Our decision in Ellsworth Street Associates, supra, is not applica- 
ble. In that decision, the protest was that acceptance of an alleged- 
ly below cost bid would result in a violation of the Service Contract 
Act. We dismissed the protest because enforcement of the Service 
Contract Act is vested in the Department of Labor and whether 
contract provisions are carried out is a matter of contract adminis- 
tration which is the function of the contracting agency. We will, 
however, consider a protest, which, as here, alleges that the solici- 
tation is deficient because it does not contain provisions clearly set- 
ting out the requirements of the Service Contract Act. 

At the time that the IFB was prepared, security guards were 
classified as class “A,” those required to be proficient with firearms 
and physically fit, and class “B.” By Revisi . 6 of March 11, 1982, 
the class “A” and the class “B” designations were changed to class 
II and class I, respectively. On receipt of the revision it was incor- 
porated into the IFB but the designation change was not noted and, 
therefore, was not changed in the specifications. 

The contracting officer reports that several telephone inquiries 
were received to confirm that the new class II was the same as the 
previous class “A.” The IFB was not amended because of lack of 
time since bid opening was on September 24 and the protester’s 
current contract expired on September 30. 

At bid opening, attended by six of the fifteen bidders, including 
the protester, the contracting officer announced that questions had 
arisen concerning guard classification and uniform cleaning allow- 
ance. The contracting officer clarified the matters for those present 
and there were, reportedly, no questions. Cost breakdown data sub- 
mitted by the six low bidders, including the protester, indicates 
that all used the class II guard rate. 

The IFB specifies “armed class ‘A’” guards (now class II guards). 
Class “B” guards (now class I guards) may also bear arms, but, 
unlike the class II guards, are not required to demonstrate either 
physical fitness or proficiency with firearms or other weapons. 
There is nothing in the description of duties or under qualification 
of guards in the IFB which clearly indicates that the class “A” 
guards are the class II guards in the wage rate determination as 
evidenced by the several telephone inquires to clarify the discrep- 
ancy. 

The IFB contains conflicting provisions which create an ambigu- 
ity, and the IFB should have been amended to clarify the conflict. 
However, there is no evidence in the record that the protester or 
any other bidder was misled by the discrepancy. On the contrary, 
the evidence shows that the six low bidders correctly computed 
costs on the basis of the correct class II salary rates, which are the 





Cite. Gen} DECISIONS OF THE COMPTROLLER GENERAL 357 


higher of the two salary rates. As noted by Defense, it is unlikely 
that higher priced bidders were misled into using the lower salary 
rates. 

Concerning a uniform cleaning allowance, the contracting officer 
notes that in the past dry cleaning was an accepted fringe benefit, 
but with the advent of “Wash and Wear” guard uniforms as ac- 
ceptable wear, the cleaning benefits were not required “except 
where certain guards are required to wear uniforms requiring dry 
cleaning.” 

The Service Contract Act and the implementing regulations (29 
C.F.R. § 4.1 et seg. (1982)), make clear that the contractor is obli- 
gated to pay not less than the minimum wage specified in the wage 
determi;nation unreduced by fringe benefits. Therefore, since the 
wage determination did not list a uniform allowance and the IFB 
made clear uniforms were the contractor’s responsibility, we find 
the IFB was not ambiguous as to the payment of such allowance. 

DAR § 2-404.1 (DAC No. 76-17, September 1, 1978), provides that 
a solicitation may be canceled after bid opening only when a cogent 
and compelling reason exists since cancellation after opening of 
bids tends to discourage competition because it publicly discloses 
bids without award and causes bidders to have expended manpower 
and money in bid preparation without the possibility of acceptance. 
Marmac Industries, Inc., B-203377.5, January 8, 1982, 82-1 CPD 22; 
Tennessee Valley Service, B-188771, September 29, 1977, 77-2 CPD 
241. The regulations then provide a list of grounds which may justi- 
fy cancellation of an IFB after bid opening and before award, in- 
cluding inadequate or ambiguous specifications. 

However, the fact that specifications are inadequate, ambiguous 
or otherwise deficient is not a compelling or cogent reason to 
cancel an IFB and resolicit the requirement if the Government will 
receive the goods or services wanted and there is no showing of 
prejudice to bidders. GAF Corporation; Minnesota Mining and 
Manufacturing Company, 53 Comp. Gen. 586 (1974), 74-1 CPD 68. 

There is no indication in the record either that the Government 
will not receive the services desired or that any bidder was misled 
by the defect in the terms. Compare Transco Security, Inc. of Ohio 
(B-197177, May 29, 1980, 80-1 CPD 371), where we held an IFB 
should be canceled where the four low bidders were misled by the 
IFB into basing their bids on an improper, lower paid guard classi- 
fication and were thereby prejudiced. 

The protest is denied. 


414-751 0 - 83 - 2 
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[B-200923] 


Courts—Judges—Compensation—Increases—Comparability 
Pay Adjustment—Specific Congressional Authorization 
Requirement 

Question presented is er of oo i, to 4 percent com ility in- 
crease under sec. 129 of Pub. L 982. Section 140 of Pub. a 97-92 
bars pay increases for Federal jude aoe ifi authorized by Congress. 
We ounchaiis that the language of sec. 129(b) of Pub. L. 97-377, combined with specif- 


ic intent evidenced in the legislative history, constitutes the specific congressional 
authorization for a pay increase for Federal judges. , 


Matter of: Federal Judges II—Entitlement to December 1982 
Comparability Pay Increase, May 6, 1983: 


The issue in this decision is whether section 129 of Public Law 
97-377, December 21, 1982, 96 Stat. 1830, 1914, provides “specific 
congressional authorization” for a pay increase for Federal judges 
as required by section 140 of Public Law 97-92, December 15, 1981, 
95 Stat. 1183. We hold that the language of section 129(b) along 
with the legislative history of the provision constitutes the requi- 
site specific congressional authorization for a 4 percent comparabil- 
ity pay increase for Federal judges. 


BACKGROUND 


This decision is in response to a request from the Honorable 
John P. East, United States Senate, concerning a recent pay in- 
crease for Federal judges. Senator East notes that in January 1983, 
Federal judges received a 4 percent pay increase based on the lan- 
guage and legislative history of section 129 of Public Law 97-377. 
Senator East argues that the language of section 129 does not spe- 
cifically authorize a pay increase for Federal judges and that, since 
section 129 is not ambiguous, no reference to the legislative history 
is permitted. He contends further that the language of section 129 
presupposes a pay increase of 27.2 percent which is then limited to 
15 percent, but since Federal judges do not receive automatic pay 
increases, this language does not authorize a pay increase for Fed- 
eral judges. Finally, Senator East argues that, even if the language 
of the Conference Report on Public Law 97-377 interpreting section 
129 as providing a pay increase for Federal judges is taken into ac- 
count, it is not sufficient justification for such a pay increase in 
view of the entire legislative history of the continuing resolution 
and the definite and precise requirements of section 140 of Public 
Law 97-92 that Federal judges may not receive pay increases 
absent specific congressional authorization. 

In response to our request for comments, Mr. William M. Nich- 
ols, the General Counsel of the Administrative Office of the United 
States Courts, argues that section 129 of Public Law 97-377 does 
provide for a 4 percent salary increase for Federal judges. Mr. 
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Nichols contends that the reference in section 129 to “senior * * * 
judicial * * * positions” must refer to Federal judges or it would 
have no meaning or apparent purpose since the salaries of other 
senior officials of the judiciary are fixed by statute with reference 
either to judicial salaries or to levels of the Executive Schedule or 
General Schedule. He argues further that it is reasonable to look to 
the Conference Report on Public Law 97-377 to understand the 
compromise reached on the issue of lifting the pay cap for senior 
executive, legislative, and judicial positions. Finally, he argues that 
section 129 authorizes pay increases up to 15 percent, and since the 
only comparability pay increase Federal judges had not received 
was 4 percent in October 1982, the effect of section 129 was to 
grant Federal judges a 4 percent increase. He notes that other Fed- 
eral officials received up to 15 percent because they had been 
denied several recent comparability increases. 


OPINION 


As noted in the letter from Mr. Nichols, the salaries of Federal 
judges are subject to adjustments by two mechanisms: (1) the Fed- 
- eral Salary Act of 1967, Public Law 90-206, Title II, 81 Stat. 624, 
providing for a quadrennial review of executive, legislative, and ju- 
dicial salaries (2 U.S.C. §§ 351-361); and (2) the Executive Salary 
Cost-of-Living Adjustment Act, Public Law 94-82, Title II, 89 Stat. 
419, 422 (1975), providing that salaries covered by the Federal 
Salary Act of 1967 will receive the same comparability adjustment 
on October 1 of each year as is made to the General Schedule 
under 5 U.S.C. § 5305 (5 U.S.C. § 5318 and 28 U.S.C. § 461). 

Prior to 1982, under United States v. Will, 449 U.S. 200, 224-225 
(1980), Federal judges received these annual comparability adjust- 
ments despite the enactment of “caps” on executive, legislative, 
and judicial salaries. The Supreme Court held that, since the pay 
caps were enacted after October 1, these caps diminished the com- 
pensation of Federal judges which had increased automatically on 
October 1 by the amount of comparability adjustment granted to 
the General Schedule. Such diminution of compensation was held 
to violate Article III of the Constitution. Therefore, Federal judges, 
in contrast to other high-level officials, received salary increases in 
1976, 1979, 1980, and 1981. See Federal Judges I, B-200923, Novem- 
ber 23, 1982, 62 Comp. Gen. 54. 

Subsequent to the October 1981 pay increase, the Congress en- 
acted Public Law 97-92, December 15, 1981, 95 Stat. 1183, a con- 
tinuing appropriations act which provides in section 140 that Fed- 
eral judges are not entitled to any salary increase “except as may 
be specifically authorized by Act of Congress.” We held in our deci- 
sion in Federal Judges I, cited above, that section 140 was perma- 
nent legislation and that, in the absence of a specific authorization 
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by Congress, Federal judges were not entitled to any pay increase 
in October 1982. See also B-200923, October 1, 1982. 

The question now presented to us is whether the language of sec- 
tion 129 of Public Law 97-377 constitutes a specific congressional 
authorization as required by section 140 of Public Law 97-92. 

Section 129 of Public Law 97-377 provides in subsection (b) as fol- 
lows: 

(b) In lieu of payment of salary increases up to 27.2 percent as authorized by law 

for senior executive, judicial, and legislative positions (including Members of Con- 
gress), it is the purpose of this section to limit such increases to 15 percent. Notwith- 
standing the provisions of section 306 of S. 2939 made applicable by subsection (a) of 
this section, nothing in subsection (a) shall (or be construed to) require that the rate 
of salary or pay payable to any individual for or on account of services performed 
after December 17, 1982, be limited to an amount less than the rate (or maximum 
rate, if higher) of salary or pay payable as of such date for the position involved 
increased by 15 percent and rounded in accordance with section 5318 of title 5, 
United States Code. [Italic supplied.] 
The crucial language in section 129(b) is that which refers to salary 
increases for “senior executive, judicial, and legislative positions.” 
Although Senator East argues that this language is unambiguous 
and does not require reference to the legislative history, the Su- 
preme Court has recognized that there is no rule of law forbidding 
the use of an aid to construction of the meaning of words, as used 
in a statute, however clear the words may appear upon examina- 
tion. Train v. Colorado Public Interest Research Group, 426 US. 1, 
9-10 (1976), quoting United States v. American Trucking Assns., 310 
US. 534, 543-544 (1940). In Train, the Court found that the legisla- 
tive history shed considerable light on the question involved. Simi- 
larly, we believe that the legislative history here sheds consider- 
able light on the meaning of the term “senior * * * judicial * * * 
positions” as used in the continuing resolution. 

The pertinent legislative history of section 129 is contained in 
the Conference Report on H.J. Res. 631, H.R. Rept. No. 97-80, 97th 
Cong., 2d. Sess., December 20, 1982, which states on page 193 as fol- 
lows: 

The conferees have dropped the House provision regarding federal judges. There- 
fore, section 140 of P.L. 97-92 would not prevent the October 1982 cost-of-living ad- 
justment from being paid to federal judges or Justices of the Supreme Court since 
the conference agreement provides a specific authorization by Act of Congress for 
salary increases for senior-level personnel, which includes those judges and Justices. 
The legislative intent of the conferees in section 129 is clearly 
stated with a specific reference to section 140 of Public Law 97-92 
which would otherwise preclude any pay increase for Federal 
judges. The conferees expressly rejected a House-approved provi- 
sion which would have denied any increase to Federal judges. The 
House provision, introduced by Representative Fazio, provided no 
adjustment for Federal judges and was agreed to by the House of 
Representatives. See 128 Cong. Rec. H9717-9722 (daily ed., Decem- 
ber 14, 1982). We believe the rejection of the House approved provi- 
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sion is clear evidence of congressional intent to provide Federal 
judges with a salary increase under this continuing resolution. 


Although the Congress could have chosen more precise words to 
accomplish this result, we conclude that section 129 of Public Law 
97-377 specifically authorizes a pay increase for Federal judges and 
meets the conditions of section 140 of Public Law 97-92. 

Accordingly, we hold that the pay of Federal judges was properly 
increased under the authority of section 129 of Public Law 97-377. 


[B-201072] 


Appropriations—Deficiencies—Anti-Deficiency Act— 


Violations—Federal Procurement Regulations Sections 1- 
7.204-5 and 1-7.404—9—Indemnification Provisions 


Public Contract Law Section (PCLS), American Bar Association, urges reconsider- 
ation of B-201072, May 3, 1982, in which we held that a clause for use in cost reim- 
bursement contracts entitled “Insurance-Liability to Third Persons,” appearing in 
Federal Procurement Regulations 1-7.204-5, violates the Antideficiency Act, 31 
U.S.C. 1341. PCLS sees no violation on face of clause because agencies are bound to 
contract in accordance with law and regulations and have adequate accounting con- 
trols to prevent such violations. General Accounting Office (GAO) points out that it 
is impossible to avoid violation if clause is used as written because maximum 
amount of obligation cannot be determined at. time the contract is signed. May 3 
decision is distinguished and affirmed. 


Appropriations—Deficiencies—Anti-Deficiency Act— 
Violations—Federal Procurement Regulations Sections 1- 
7.204-5 and 1-7.404-9—Indemnification Provisions 


In B-201072, May 3, 1982, GAO recommended modified indemnity clause to avoid 
violation of Antideficiency Act, 31 U.S.C. 1341. Modification would limit Govern- 
ment liability to amounts available for obligation at time loss occurs and that noth- 
ing should be construed to bind the Congress to appropriate additional funds to 
make up any deficiency. PCLS says this gives contractor an illusory promise be- 
cause appropriation could be exhausted at time loss occurs. GAO agrees. Modifica- 
tion could be equally disastrous for agencies if entire balance of appropriation is 
needed to pay an indemnity. GAO suggests no open-ended indemnities be promised 
without statutory authority to contract in advance of appropriations. 


Appropriations—Deficiencies—Anti-Deficiency Act— 
Violations—Federal Procurement Regulations Sections 1- 
7.204-5 and 1-7.404-9—Indemnification Provisions 


PCLS believes holding i in B-201072, May 3, 1982, conflicts with another line of deci- 
sions holding that ‘ ‘Insurance-Liability to Third Persons” clause was valid. Decisions 
cited by PCLS all involved indemnities where maximum liability was determinable 
and funds could be obligated or administratively reserved to cover it. 


Matter of: Assumption by Government of Contractor Liability 
to Third Persons—Reconsideration, May 12, 1983: 

On May 3, 1982, the Comptroller General issued a decision (B- 
201072) in response to a request from the Department of Health 


and Human Services (HHS) on the validity of a clause in the Fed- 
eral Procurement Regulations (FPR) entitled ‘“Insurance-Liability 
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to Third Persons.” ! The clause is intended for use in cost-reim- 
bursement supply and research and development contracts. It pro- 
vides virtually complete indemnity to contractors for any liability 
incurred in the performance of such contracts, in unlimited 
amounts and without restrictions. We agreed with HHS’ assess- 
ment that use of the clause in its present form would constitute a 
violation of the Antideficiency Act, and suggested modified lan- 
guage that would avoid that result. We have now received a letter 
from the Public Contract Law Section (PCLS) of the American Bar 
Association, urging reconsideration of that decision. We have care- 
fully considered the arguments presented by the PCLS but are not 
persuaded that our May 3, 1982 decision was incorrect. 

As a general rule, this Office does not render decisions in re- 
sponse to requests from non-governmental entities or from persons 
not parties to the dispute in question. In this instance, however, we 
recognize that the PCLS reflects the views of many persons who do 
business with the Government and who would be directly affected 
by our decision if all Federal agencies implement it.” 

The PCLS urges reconsideration of the May 3 decision “because 
of the de-stabilizing effect it will have on the time tested allocation 
of risks between the contractor and the Government.” Its principal 
arguments are summarized as follows: 

1. A. The May 3 decision upset a 40-year practice. In 1943, the 
Comptroller General specifically approved use of this type of 
clause. 

B. The May 3 decision conflicts with a long line of opinions relat- 
ing to the same clause. 

C. The clause has been used by procurement agencies who were 
fully aware that it conflicted with other “unrelated” cases. 

2. There is no Antideficiency Act violation on the face of the “In- 
surance-Liability to Third Persons” clause. 

3. The modification recommended by GAO is a “naked promise 
because an appropriation may be exhausted at the time a loss 
occurs.” 

These arguments are discussed in the order presented below. 

1. A. The present “Insurance-Liability to Third Persons” clause 
was specifically approved by the Comptroller General in 1943. 

The PCLS refers specifically to 22 Comp. Gen. 892 (1943), which 
it characterizes as holding that the indemnity against liability may 
be considered a “necessary incident” to the placement of a cost re- 
imbursement contract. It adds: 

'The clause reads: 

(c) The contractor shall be reimbursed * ut regard to and as an exception to the “Limitation of Cost” 
or the ‘ ‘Limitation of Funds” clause of this ecw for liabilities to third persons for loss of or damage to 
ae ts a a eet Toporer lin comen sveaae or 
employees * . FPR Section 1-7.204-5. 

?Our May 3 decision was primarily 2 with the clause found at FPR §§ 1-7.204-5 and 1-7.404-9. How- 
ever, we noted that the use of the same clause in the same types of contracts is provided for under Defense 


Acquisition Regulations §§ 7-203.22 and 7-402.26. Therefore, a wide segment of the Government procurement 
community is affected. 
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The underlying legal doctrine was that the appropriation properly obligated 
under that contract could by implication be deemed to cover, subject to the amount 
available therein, the cost of any indemnity and the expenses of completion of the 
contract work. [Italic supplied.] 

In the view of the PCLS, this is directly contrary to our May 3 deci- 
sion. 

We see no such conflict. The 1943 decision responded to a ques- 
tion from the Chairman of the United States Maritime Commis- 
sion. At that time, the Commission was using contractors to per- 
form trials and tests on the seaworthiness of its vessels. The con- 
tractors were required to take out “public liability” insurance 
against damages or losses inflicted on third parties. The Commis- 
sion was reimbursing the contractors for the insurance premiums. 
The precise question asked was whether the Commission could, in 
effect “self-insure;” that is, whether it could amend its existing con- 
tracts to stop paying insurance premiums and instead agree to in- 
demnify the contractor for any liability to third parties, whether 
caused by negligence of a contractor’s employee or otherwise. 

The Comptroller General replied (in paraphrase): 

That’s reasonable enough, if you stop paying the insurance premiums, but if you 
amend your existing contracts to so provide, you cannot agree to pay more in in- 
demnity than the amount presently covered by the existing insurance contracts. 

In addition, as the PCLS acknowledges in the portion of its sub- 
mission previously quoted, any new obligations for indemnification 
were authorized only “to the extent appropriations are available 
therefor.” 

A careful reading of the 1943 decision and the kind of indemnity 
it sanctioned thus shows two important differences from the “In- 
surance-Liability to Third Persons” clause at issue. First, the 
amount of the Government’s liability was limited to a precise 
amount—the amount of liability covered by the contractors’ exist- 
ing public liability insurance—and second, the amount of the in- 
demnity could not exceed available appropriations. In contrast, the 
present clause is totally ‘“open-ended;” that is, no maximum liabili- 
ty is either stated or ascertainable by reference to some other docu- 
ment. In addition, no attempt is made to limit Government liability 
to the amounts available in its appropriation at the time the con- 
tract was made or at any other time. In fact, the indemnity obliga- 
tion is specifically made an exception to the Limitation of Cost or 
Limitation of Funds clause of the contract which would otherwise 
be applicable. 

B. The PCLS claims that our May 3 decision conflicts with earli- 
er Comptroller General opinions relating to the same clause. Spe- 
cifically, it cites (in addition to 22 Comp. Gen. 892, discussed above) 
20 id. 632 (1941); 21 id. 149 (1941); and 59 id. 705 (1980). 

In both 1941 decisions, the only question involved reimbursement 
to a contractor for damage to his own property which had been 
leased by the Government. In the first case, the damage to some 





364 DECISIONS OF THE COMPTROLLER GENERAL (62 


heavy equipment was caused by the Government’s own negligence; 
in the second, the damage was attributable to the negligence of the 
contractor’s employees. In neither case was damage to third parties 
involved. The maximum amount of any potential property damage 
was therefore readily ascertainable; i.e., even if the equipment was 
totally destroyed, the maximum liability would be the value of the 
equipment. 

The 1980 decision, 59 Comp. Gen. 705, appears, on first reading, 
to support the PCLS contention. The Comptroller General did 
permit the General Services Administration (GSA) to agree to an 
open-ended and unrestricted indemnity to a public utility providing 
electric power to a Government agency under the Federal Property 
and Administrative Services Act. On closer reading, however, it be- 
comes apparent that the Comptroller General carved out a very 
limited exception to a general rule prohibiting such indemnities. 

GSA had been receiving power for many years under general 
tariff provisions that incorporated the same indemnification provi- 
sion for all customers of the utility. When GSA was offered a more 
advantageous individual contract, it sought to drop the indemnity 
provision, in keeping with previous GAO decisions, including a de- 
cision issued only a few months earlier to the Department of State 
(59 Comp. Gen. 369 (1980)). The public utility insisted on the indem- 
nity and there was no other source from which the Government 
could obtain the needed utility services. The Comptroller General 
agreed to permit the indemnity clause, but carefully pointed out 
that the case was not to serve as a precedent. 

This was made very clear a few months later when the Architect 
of the Capitol sought to use a similar clause in an agreement with 
the Potomac Electric Power Company to install and test certain 
equipment designed to monitor the use of electricity for conserva- 
tion purposes. The Comptroller General refused to follow 59 Comp. 
Gen. 705 because the Architect’s situation did not fall within the 
“narrow exception created by the GSA decision.”” B-197583, Janu- 
ary 19, 1981. PEPCO, it was pointed out, did not have a monopoly 
on the services desired. 

C. The PCLS acknowledges that there is a long line of Comptrol- 
ler General decisions that state: 


Absent specific authority indemnity provisions in agreements which subject the 

United States to contingent and undetermined liabilities may contravene the Anti- 
deficiency Act. 
However, the PCLS terms this line of decisions “unrelated,” and in 
any case, it asserts that until our May 3, 1982 decision was issued, 
there was “no basis to believe that these two distinct lines of Comp- 
troller General decisions would intersect and clash with each 
other.” 


As was previously pointed out, there is no clash that we can dis- 
cern. Except for the 1980 utility case, discussed above, the account- 
ing officers of the Government have never issued a decision sanc- 
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tioning the incurring of an obligation for an open-ended indemnity 
in the absence of statutory authority to the contrary. 

This line of cases stretches back to the days before this Office 
came into existence. In 15 Comp. Dec. 405 (1909), the Comptroller 
General’s predecessor, the Secretary of the Treasury, wrote a stern 
reply to the Secretary of Commerce and Labor, who had asked 
whether his agency could indemnify a railroad against any liability 
for accidents or injuries arising from the use of “velocipede” cars 
by Government employees along the railroad tracks. The Secretary 
of the Treasury said: 

Under the [Antideficiency Act], no officer of the Government has a right to make 
a contract on its behalf involving the payment of an indefinite and uncertain sum, 
that may exceed the appropriation and which is not capable of definite ascertain- 
ment by the terms of the contract, but is wholly dependent upon the happening of 
some contingency, the consequences of which cannot be defined by the contract. 

The line of decisions applying this general principle stretches, 
unbroken, right up to the May 3 decision at issue. See, for example, 
7 Comp. Gen. 507 (1928); 16 id. 803 (1937); 20 id. 95 (1940) ; A-95749, 
October 14, 1938; 35 Comp. Gen. 85 (1955); 59 id. 369 (1980); B- 
197583, January 19, 1981. See also, California-Pacific Utilities Co. 
v. United States, 194 Ct. Cl. 703, 715 (1971). 

It should be noted that not all indemnity contracts are pro- 
scribed. As pointed out earlier (in discussing the cases that the 
PCLS thought were in conflict with our May 3 decision), we have 
never objected to an indemnity where the maximum amount of lia- 
bility is fixed or readily ascertainable, and where the agency had 
sufficient funds in its appropriation which could be obligated or ad- 
ministratively reserved to cover the maximum liability. See 42 
Comp. Gen. 708 (1963) (overruled in part by 54 id. 824 (1975) with 
respect to the need to reserve funds); B-114860, December 19, 1979; 
48 Comp. Gen. 361 (1968). See also 54 id. 824 (1975), which set forth 
the rules under which the Government may, in limited circum- 
stances, assume the risk of damage to contractor-owned property 
used in the performance of its contract with the Government. 

Another category of permissible indemnity contracts is those 
which are protected by the statutory umbrella. The most common 
example is defense-related contracts which come under 50 U.S.C. 
1431 (often referred to by its Public Law designation, Pub. L. 85- 
804). There are other statutes that exempt contracts for extra-haz- 
ardous activities related to nuclear energy or to the administration 
of swine flu vaccine. These statutes constitute statutory exceptions 
to the Antideficiency Act. They confer what might be termed “con- 
tract authority’—i.e. authority to commit the Government to 
future obligations even though no appropriations are available to 
pay the obligations at the time the contract is made. Such authori- 
ty was given in each case after full consideration by the Congress 
of the country’s national security or other needs which could not be 
obtained without permitting this type of indemnity. We have no 
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problem with this principle. It is our view, however, that statutory 
exceptions should be made by the Congress and not by the execu- 
tive branch. (See later discussion in response to question 3.) 

2. There is no Antideficiency Act violation on the face of the “In- 
surance-Liability to Third Persons” clause. 

The PCLS appears to be quite familiar with the provisions of the 
Antideficiency Act, subsection (a) of which is now codified at 31 
U.S.C. 1341. It is, therefore, unnecessary to repeat its text here, 
except to emphasize that the Act prohibits the incurring of any ob- 
ligation for the future payment of money in advance of or in excess 
of appropriations adequate to cover it. If the maximum liability is 
determinable, it is possible to set aside sufficient funds to meet the 
obligation if and when it occurs. The clause in question, however, 
promises an indemnity for property damages, death, or bodily 
injury. Who can set a maximum price, at the time the indemnity 
obligation is incurred, on a human life or predict the amount of a 
court award for serious injury or other dire consequences arising 
from the performance of a contract? We find that the clause, on its 
face, commits the Government to pay at some future time an in- 
definite sum of money should certain events happen. There is no 
possible way to know at the time the contract is signed whether 
there are sufficient funds in the appropriation to cover the liability 
if or when it arises because no one knows in advance how much 
the liability may be. 

The PCLS appears to base its contrary argument on the fact that 
agency regulations adjure all contracting officers to adhere to “all 
applicable requirements of law, Exective orders and regulations 
* * *” According to PCLS, this means: 

Contracting officers have entered into cost-reimbursement type contracts in ac- 
cordance with applicable provisions of law, as interpreted by, among others, the 
Comptroller General. Moreover, it would appear Anti-Deficiency Act violations may 
be barred through the accounting controls established by the procuring agencies for 
this purpose. 

Unfortunately, regulations like accounting control, are not 
always followed. Moreover, as explained above, no matter how well 
intentioned, an agency’s contracting and fiscal officers who use the 
clause as written could not possibly adhere to the requirements of 
the law or their own accounting controls because they cannot de- 
termine the extent of the obligation they are incurring at the time 
the contract is signed. We therefore affirm our holding in B- 
201072, May 3, 1982, that the “Insurance-Liability to Third Per- 
sons” clause is invalid because, as written, it violates the Antidefi- 
ciency Act. 

3. The modification recommended by GAO is a “naked promise 


GAO recommended in its May 3 decision, among others, that the 
clause be amended to provide that the indemnity be limited to 
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amounts available in agency appropriations at the time the liability 
arises, and that nothing in the contract shall be considered to bind 
the Congress to appropriate additional funds to cover any deficien- 
ie is the presence of the underlined phrase that disturbs the 
PCLS. 

We agree with the PCLS’ observation. A little over a year ago, 
we issued a decision which illustrates the dilemma well. In B- 
202518, January 8, 1982, we were asked to approve a payment to 
the State of New York for injuries to a State militiaman incurred 
while providing guard services to the Department of the Army for 
the Winter Olympic Games. Army had included an indemnity 
clause in the form we recommended (rather than using the “Insur- 
ance-Liability to Third Persons” clause permitted by the DAR) in 
its cost reimbursement support contract with the State of New 
York. Had the accident happened closer to the end of the fiscal 
year, it is quite possible that no unobligated balance would have 
been available to reimburse the State for its Workman’s Compensa- 
tion payments. 

If, on the other hand, the accident took place in the beginning of 
the fiscal year and (let us assume) a large number of militiamen 
were injured simultaneously, the payment of the indemnity obliga- 
tions might well wipe out the entire unobligated balance of the ap- 
propriation for the rest of the fiscal year. This would certainly frus- 
trate the intent of the Congress, which was to support a winter 
Olympics program. Whether it would be feasible to rescue the pro- 
gram with supplemental appropriations is problematical, in view of 
tight budgetary restrictions. At best, the pressures brought to bear 
on the Congress are precisely the “coercive deficiency” pressures 
which, as the PCLS describes so aptly, the Antideficiency Act was 
enacted to eliminate. 

To sum up, the solution to the problem recommended in the May 
3, 1982 decision, among others, prevents an overt violation of the 
Antideficiency Act but has potentially disastrous fiscal conse- 
quences for the Federal agency involved, and may offer only illu- 
sory benefits to the contractor. The PCLS solution, which appears 
to urge us to endorse the “Insurance-Liability to Third Persons” 
clause, is not acceptable because it amounts to a prima facie viola- 
tion of the Antideficiency Act. 

We have been informally considering a third approach, which we 
have shared with the Office of Acquistion Policy, GSA, the Director 
of the Defense Acquisition Regulatory Council, DOD, and the Direc- 
tor, Office of Federal Procurement Policy, Office of Management 
and Budget. It is our tentative position that even if contract indem- 
nification clauses are rewritten to meet the minimum require- 
ments of the Antideficiency Act, there should be a clear Govern- 
ment-wide policy restricting their use. Since the potential liability 
of the Government created by open-ended, indefinite indemnifica- 
tion clauses is so great, we think that any such authority should be 
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viewed as an exception from the basic legislative policy that no 
Government agency should enter into financial commitments, even 
though contingent in nature, without an appropriation to cover 
them. Exceptions to this policy should not be made without express 
Congressional acquiescence, as has been done in the past whenever 
the Congress has decided that it was in the best interests of the 
Government to assume the risks of having to pay off on an indem- 
nity obligation. See, for example, 10 U.S.C. § 2354 (1976); 38 U.S.C. 
§ 4101 (1976); and 42 U.S.C. § 2210 (1976). See also Pub. L. 85-804 
and its implementing Executive Order No. 10789, discussed earlier. 
In other words, our tentative position is that open-ended, indemni- 
fication clauses should only be permitted when an agency has been 
given statutory authority to enter into such an arrangement. 


[B-206356] 


Contracts—Payments—Assignment—Assignee’s Right to 
Payment—First v. Second Assignee 


First assignee’s (computer leasing company/financing institution) claim for sums 
paid to second assignee (also computer leasing company/financing institution) under 
modification of the same contract is denied because (1) the first assignee has only a 
qualified interest in the assigned payment, commensurate with the amount of equip- 
ment which it financed, and (2) it appears that the first assignee has received all 
payments it is entitled to for the equipment which it financed. Therefore, first as- 
signee has no basis for its claim. 


Matter of: Spectrum, May 17, 1983: 


Spectrum, a self-described “financing institution,’ claims pay- 
ment of $54,632.80 by virtue of an assignment of proceeds which it 
received from Harris Corporation (Harris) under Army lease con- 
tract No. DAAG-36-77-C-0022 issued by the New Cumberland 
Army Depot for computer equipment. The claimed $54,632.80 was 
paid by the Army to SMS Leasing, Inc. (SMS), a subsequent assign- 
ee of proceeds under the same contract. Spectrum’s assignment was 
absolute on its face and Spectrum never released the assignment. 
For these and other reasons, Spectrum contends that the Army’s 
payments to SMS were improper and that Spectrum should now re- 
ceive the payments made to SMS. 

We deny the claim. 

In Alanthus Peripherals, Incorporated, 54 Comp. Gen. 80 (1974), 
74-2 CPD 71, the company which requested our opinion described 
the method of financing customarily employed in the computer in- 
dustry. The company explained that in the computer industry, 
original equipment manufacturers (OEM’s), such as Harris, lease 
their goods to customers instead of selling them. According to 
Alanthus, there were two principal reasons for this practice: (1) it 
was the method of marketing traditionally used by International 
Business Machines Corporation, and (2) in the face of rapid rates of 
technological innovation (and concurrent obsolescence), customers 
demanded short-term arrangements for fear of being saddled with 
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out-of-date equipment. However, leasing slows the OEM’s recovery 
of manufacturing costs and threatens “positive cash flow.” To over- 
come these problems, OEM’s sell both the rental property and the 
accounts receivable (lease payments) to companies like Spectrum 
and SMS. Given the unique circumstances of this industry, we held 
in Alanthus, supra, that “lease-financing” companies qualify as “fi- 
nancing institutions” for purposes of the Assignment of Claims Act. 

In this case, Harris leased two separate lots of equipment to the 
Government under the same contract; the first lot was financed by 
Spectrum, while the second lot (under modification P0009) was fi- 
nanced by SMS. According to the Army, Spectrum “bid against 
SMS for the rights to finance the equipment purchased under Mod. 
P0009,” but was not successful. 

Spectrum argues that it had the only legally valid assignment 
since it was prior in time to SMS’s assignment and since Spec- 
trum’s assignment conveyed: “all rights, title and interest to all 
lease rental payments * * * accruing under [the lease].” Further, 
the lease provides that “[aJny * * * assignment * * * shall cover 
all amounts payable under this contract and not already paid, and 
shall not be made to more than one party.” Moreover, Spectrum 
contends that payments to SMS contravene Defense Acquisition 
Regulation (DAR) § 7-103.8 (1976 ed.), which requires the contrac- 
tor, following the assignee’s release of an assignment, to notify cer- 
tain parties of the release by furnishing them with a true copy of 
the instrument of release as a condition precedent to the contrac- 
tor’s receipt of the balance due under the contract. As has been 
noted, Spectrum did not release its assignment. Finally, Spectrum 
argues that when it purchased the Harris equipment and accepted 
the assignment, it “assumed a qualified risk of contract termina- 
tion or expiration prior to the end of systems life,” but it “did not 
assume the risk of being replaced by another assignee shopped by 
[Harris] * * * while * * * [the lease] was still in force.” 

The Army takes the position that the equipment leased from 
Harris under modification P0009 was a separate transaction nei- 
ther included nor contemplated under the initial assignment to 
Spectrum. For this reason, Harris was not under an obligation to 
obtain a release from Spectrum prior to assigning the proceeds of 
modification P0009 to SMS. Moreover, the Army has noted and 
Spectrum has not denied that “[tJhere is no allegation that Spec- 
trum did not receive the payments due them under the basic con- 
tract but only that they did not receive the monthly payments 
‘made to another party’ [i.e., SMS].” In this regard, the Army cites 
Beaconwear Clothing Company v. United States, 355 F.2d 583 (Ct. 
Cl. 1966), where the court stated: 

* * * Generally, an assignment made as collateral security for a debt gives the 
assignee only a qualified interest in the assigned chose, commensurate with the debt 


or liabilities secured, even through the assignment appears to be absolute on its 
face.* * * 
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We have held that an assignment of “all amounts payable” 
under a Government contract includes amounts payable as a result 
of modifications or change orders until such time as the Govern- 
ment receives a duly executed release of the initial assignment. 23 
Comp. Gen. 943 (1944). This rule presupposes that there is an out- 
standing financial interest secured by the amounts payable under 
the modifications. In our view, Spectrum has no basis from which 
to advance its claim since it appears that Spectrum has received all 
payments commensurate with the amount of equipment which 
Spectrum financed under the contract. Since Spectrum has no basis 
for its claim, we need not consider the company’s arguments about 
the lease provision and DAR § 7-103.8, above, which, in any event, 
were written for the protection of the Government, not the 
assignee. 

Accordingly, the claim is denied. 


[B-209767} 


Compensation—Removals, Suspensions, etc.—Backpay— 
Entitlement—Alternative Employment Offered—Effect of 
Refusal to Accept Offer 


Saece denied backpay for a portion of employee’s involuntary separation since he 

refused an offer of temporary eran during his appeal to the Merit Sys- 
tee Protection Board, and also because he did not show he was ready, willing, and 
able to work during that oo Employee, however, was not obligated to accept al- 
ternate employment while administrative appeals were pending. Further, no evi- 
dence shows that employee’s medical condition during that period differed from his 
medical condition during the period for which he was awarded backpay. According- 
ly, employee’s claim for additional backpay is granted, with appropriate adjust- 
ments in annual and sick leave. 


Compensation—Removals, Suspensions, etc.—Backpay— 
Overtime, etc. Inclusion—Computation Method—Agency 
Determination 


Employee claims that he is entitled to additional overtime pay as part of his back- 
pay award based on overtime hours worked by other employees during period of his 
separation. Agency based overtime pao on amount of overtime worked by the 
employee during ert year. Based on the facts presented, this Office cannot 
say that the formula used by the agency in computing his entitlement to overtime is 
incorrect. Employee’s claim “tor additional overtime in this respect is denied. 


Matter of: Kenneth L. Clark—Backpay—Computation on 
Reinstatement to Duty, May 17, 1983: 


This decision is in response to a request by counsel on behalf of 
Mr. Kenneth L. Clark, a former employee of the Puget Sound 
Naval Shipyard, Bremerton, Washington, for review of our Claims 
Group’s Settlement Certificate Z-2836175, dated June 7, 1982. By 
that settlement, our Claims Group held that there was no error in 
the computation of Mr. Clark’s backpay, annual leave, or sick leave 
for the period of his involuntary separation. Our Claims Group also 
advised Mr. Clark that his claim for travel expenses incurred in 
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connection with his appearances at the Merit Systems Protection 
Board’s (MSPB) hearing should be filed with the Shipyard. 

Upon review of the entire record, we modify our Claims Group’s 
settlement in part to increase the period of time for which backpay 
is due, and we affirm the remainder. 

The record shows that on January 20, 1980, Mr. Clark was re- 
moved from his position as a shipfitter at the Puget Sound Naval 
Shipyard due to excessive absenteeism. Mr. Clark appealed this 
action, and on June 11, 1980, the Seattle Field Office of the MSPB 
issued an initial decision which ordered Mr. Clark’s separation can- 
celed. The Department of the Navy petitioned the MSPB for 
review, but, by a decision dated December 19, 1980, the MSPB 
denied that petition. Mr. Clark returned to work on January 12, 
1981, and worked until June 12, 1981. Mr. Clark thereafter applied 
for a disability retirement on August 14, 1981, which was approved 
by the Office of Personnel Management, effective December 2, 
1981. 

Mr. Clark claimed backpay for the full period of separation from 
January 20, 1980, to January 11, 1981. The Navy, however, did not 
award Mr. Clark backpay for that entire period. It was the Navy’s 
contention, subsequently affirmed by our Claims Group, that Mr. 
Clark was not entitled to backpay for the period October 19, 1980, 
to January 11, 1981. This decision appears to be based partly on 
the fact that Mr. Clark refused a temporary appointment on Octo- 
ber 17, 1980, and partly on a determination that Mr. Clark failed to 
provide sufficient evidence that he was medically capable of per- 
forming the duties of a shipfitter during that period. 

On May 29, 1981, Mr. Clark filed a petition for enforcement with 
the Seattle Field Office of the MSPB. The Seattle Office, in a deci- 
sion dated August 27, 1981, informed Mr. Clark that his claims con- 
cerning the amount of backpay or other amounts allegedly due are 
to be resolved by the General Accounting Office rather than the 
MSPB. 

Mr. Clark contends that throughout the period of his involuntary 
separation he was ready, willing, and able to perform his duties. 
The problem is that on May 16, 1980, Mr. Clark had submitted a 
workers compensation claim with the Department of Labor, Office 
of Workers Compensation Programs (OWCP), stating that he was 
permanently disabled for the position of a shipfitter. Based upon 
this information, in offering him a temporary position pending its 
appeal of the Field Office decision, the Navy advised Mr. Clark 
that he would have to undergo a fitness-for-duty examination. Al- 
though he indicated his willingness to accept temporary employ- 
ment, Mr. Clark refused this offer since he feared that the Navy 
would use the examination results to his detriment in the appeal 
pending before the MSPB, and his application for compensation 
before the OWCP. As a result, the Navy determined that Mr. Clark 
was no longer ready, willing, and able to work as required by 5 
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C.F.R. § 550.805(c\(1) (1982), and, therefore, was not entitled to back- 
pay for the period October 19, 1980, to January 11, 1981. From the 
record it appears that Mr. Clark was not required to submit to a 
physical examination prior to returning to work on January 12, 
1981. 

Section 5596 of Title 5, United States Code (1976), states that an 
employee who has undergone an unjustified or unwarranted per- 
sonnel action: 

(A) is entitled, on correction of the personnel action, to receive for the period for 
which the personnel action was in effect— 

(i) an amount equal to all or any part of the pay, allowances, or differentials, as 
applicable which the employee normally would have earned or received during the 
period if the personnel action had not occurred, less any amounts earned by the em- 
ployee through other employment during that period om 
In Schwartz v. United States, 149 Ct. Cl. 145 (1960), the United 
States Court of Claims construed a similar statutory provision as 
requiring a claimant tc secure other employment and requiring 
that the amount which the claimant earned or with reasonable 
effort could have earned is to be deducted from the total amount 
which would otherwise be due. This duty to mitigate, however, is 
somewhat limited. The court in Schwartz held that the employee 
was under no obligation to seek other employment while appellate 
administrative proceedings are in progress, and the employee is en- 
deavoring to obtain reinstatement. The court found that the em- 
ployee should be afforded ample opportunity to prepare for the 
hearings dealing with the agency’s action. Jd. at 148; See also 
Power v. United States, 220 Ct. Cl. 157, 168 (1979). 


Our Office has concurred in this interpretation. In 41 Comp. Gen. 
273 (1961), we considered a case where the employee was wrongful- 
ly separated, and, after a hearing, was ordered to be restored to 
duty, but the agency appealed the order. We held that the employ- 
ee had reasonable grounds for not making an effort to secure other 
employment during the period of the separation, including both 
time awaiting the hearing and awaiting final decision. Although 
the employee in that case was not offered employment by the 
agency during the pending appeal, we find that the rationale of 
that decision also applies to the present case. If an employee, while 
not forced to seek work, is required to accept work if it is offered 
by the agency, the employee will no longer have the time to 
adequately prepare for any hearings contesting the agency’s action. 
In any event, we note that the Navy in this case only offered Mr. 
Clark an unspecified temporary position which was conditioned 
upon the passing of a physical examination. Under these circum- 
stances, we find that Mr. Clark was not obligated to accept the 
temporary employment offered by the Navy Department, since for 
the entire period of his separation he was either awaiting a hear- 
ing or awaiting a final decision on the agency’s appeal. Consequent- 
ly, the denial of backpay to Mr. Clark for the period October 19, 
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1980, to January 11, 1981, cannot be justified on the basis that Mr. 
Clark’s refusal of temporary employment was unreasonable. Mr. 
Clark was under no obligation to accept the offer. 

Although Mr. Clark was not required to seek alternate employ- 
ment during the administrative appeal period, he may not receive 
backpay for any period during which he was not ready, willing, and 
able to perform his duties because of an incapacitating illness or 
injury. 5 C.F.R. § 550.805(c)(1) (1982). The Back Pay Act is designed 
to compensate employees for the pay they would have earned but 
for the wrongful separation, and if the employee is incapable of 
performing the work, he has lost nothing. Everett v. United States, 
340 F. 2d 352 (Ct. Cl. 1965). 

It is well established that the employee bears the burden of 
showing that he is ready, willing, and able to work in order to dem- 
onstrate his entitlement to backpay. United States v. Wickersham, 
201 U.S. 390 (1906); Seebach v. United States, 182 Ct. Cl. 342 (1968); 
Graves v. United States, 176 Ct. Cl. 68 (1966). Our Claims Group de- 
termined that Mr. Clark failed to provide sufficient evidence for 
the period October 19, 1980, to January 11, 1981, showing that he 
was medically capable of performing his duties. However, we find 
nothing in the record which indicates that Mr. Clark’s medical con- 
dition during the period October 19, 1980, to January 11, 1981, dif- 
fered in any way from his medical condition during the period for 
which Mr. Clark was awarded backpay, or during the periods 
before his separation or after his reinstatement. In essence, the 
Navy award of backpay to Mr. Clark for the period January 12, 
1980, to October 17, 1980, is an implicit finding that Mr. Clark was 
ready, willing, and able to perform his duties during that period. 
The record fails to disclose any affirmative evidence which would 
justify a finding that Mr. Clark would have been medically incapa- 
ble of performing his duties for the remaining period of his separa- 
tion. 

Furthermore, the fact that Mr. Clark filed a disability applica- 
tion with the OWCP claiming a permanent disability is not disposi- 
tive of Mr. Clark’s medical condition. It appears that Mr. Clark re- 
ceived no disability benefits during the entire period of his separa- 
tion. Cf. Cunningham v. United States, 212 Ct. Cl. 451 (1977). Also, 
the application was filed on May 16, 1980, and indicates that the 
injury which forms the basis for Mr. Clark’s disability claim oc- 
curred on December 14, 1978. Neither fact supports the finding 
that Mr. Clark was medically incapable of performing his duties 
during the period October 17, 1980, to January 11, 1981. Finally, we 
note that Mr. Clark has contended throughout the period of his 
separation that he was ready, willing, and able to work, and that, 
in fact, Mr. Clark did report to duty on January 12, 1981, did not 
take a physical examination, and worked without limitations until 
June 12, 1981. 
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On the basis of this evidence, we find that the denial of backpay 
to Mr. Clark for the period October 19, 1980, to January 11, 1981, 
cannot be sustained. Accordingly, our Claims Group decision is 
modified and Mr. Clark is entitled to an additional award of back- 
pay for the period October 17, 1980, to January 11, 1981, with ap- 
propriate adjustments in annual and sick leave for that period. 

Mr. Clark also disagrees with the formula applied by the Navy in 
determining his entitlement to overtime pay for the period of his 
separation. Under 5 U.S.C. § 5596, Mr. Clark is entitled to the pay 
he “normally” would have received, and this includes an estimate 
for the overtime work Mr. Clark would have performed but for the 
wrongful separation. However, there is no specific formula which is 
appropriate in all situations. We have held that the term “normal- 
ly” suggests at least an administrative finding in each case that 
the facts support a reasonable probability that the employee would 
have performed duty for which compensation is payable. William 
R. Simoneau, B-198485, August 27, 1980; B-177315, December 12, 
1972; B-163142, February 28, 1968. 

In this case, the Navy awarded Mr. Clark overtime for the period 
of his wrongful separation based on the number of overtime hours 
he worked in 1979. It was determined that Mr. Clark was entitled 
to 8 hours of overtime for the period of his wrongful separation. 
Based on the evidence presented, we cannot say that the agency 
should have reached a different conclusion or utilized a different 
formula. Since we do award Mr. Clark backpay for an additional 
period, we find that Mr. Clark is entitled to have his overtime 
award recomputed to reflect this fact. However, in all other re- 
spects, Mr. Clark’s claim for additional overtime is denied. 

Mr. Clark argues that his award of overtime pay should be based 
on the overtime hours worked by other shipfitters during the time 
he was separated, rather than on the overtime he worked during 
the preceding year. He states that his overtime work for that year 
was limited because of his physical problems. However, since the 
record seems to show that his physical condition remained about 
the same during his separation as it had been the preceding year, 
it is not unreasonable to assume that his overtime would have been 
similarly restricted. 

Mr. Clark has also claimed travel expenses in connection with 
his appearances at the MSPB. In this regard, we point out that 
there must be sufficient evidence to establish the validity of a 
claim against the Government before it can be paid. See 18 Comp. 
Gen. 980 (1939), 53 Comp. Gen. 181 (1973). Mr. Clark has not filed 
the appropriate forms to substantiate his claim. Consequently, we 
have no basis upon which to consider this claim. Mr. Clark, if he 
wishes to pursue this claim, should file the appropriate forms with 
the Puget Sound Naval Shipyard. 

Accordingly, a settlement will be made in the amount found due 
for the payment of additional backpay to Mr. Clark. 
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[B-206973] 


Transportation—Household Effects—Commutation—Actual 
Expenses v. Commuted Rate—Administrative Determination 


Employee of Dept. of Energy made his own arrangements and shipped his household 
goods on Oct. 1, 1981, under travel orders which stated that the “method of reim- 
bursing household goods costs to be determined.”’ Agency obtained a cost comparison 
from General Services Administration (GSA) after-the-fact in Dec. 1981, and reim- 
bursed employee for his actual expenses rather than the higher commuted rate. 
Under GSA regulation effective Dec. 30, 1980, ome’ action was proper since its 
determination was consistent with the purpose of the new regulation; to limit reim- 
bursement to cost that would have been incurred by the Government if the shi 

ment had been made in one lot from one origin to one destination by the available 
low-cost carrier on a Government Bill of Lading. Decisions of this Office allowing 
commuted rate prior to effective date of GSA regulation will no longer be followed. 


Transportation—Household Effects—Actual Expenses— 
Allowance Basis—Cost Comparison—Timeliness of Comparison 


Employee who made his own arrangements and shipped his own household goods on 

Oct. 1, 1981, should not have his entitlement limited to the low-cost available carrier 

on the basis of a GSA rate comparison made 2 months after-the-fact. GSA regula- 

tions require that cost comparisons be made as far in advance of the moving date as 

possible, and that employees be counseled as to their responsibilities for excess cost 

= they oe to move their own household goods. However, cost of insurance must 
recouped. 


Matter of: John S. Phillips—Transportation of Household 
Goods—<Actual Expenses, May 18, 1983: 


This decision concerns the claim of Mr. John S. Phillips, an em- 
ployee of the Department of Energy, for reimbursement of house- 
hold goods shipping expenses under the commuted rate schedule. 
The issue to be decided is whether the agency acted properly in 
limiting reimbursement to the actual cost by commercial bill of 
lading in lieu of the commuted rate. 

In sustaining the agency’s action we will focus on a significant 
regulatory initiative by the Administrator of General Services and 
establish a precedent for prospective application in decisions of this 
Office. 


BACKGROUND 


Briefly, Mr. Phillips’ original travel order stated, ‘method of re- 
imbursing household goods costs to be determined.” However, at 
the time the agency contacted him to make arrangements and de- 
termine the method of shipment, Mr. Phillips had already made 
his own determination and arrangements and had shipped his 
household goods on October 1, 1981. Mr. Phillips paid $1,714.11 to 
ship 12,440 pounds of household goods, including $125 for insur- 
ance. 

In order to determine Mr. Phillips’ rate of reimbursement the 
agency obtained a cost comparison from the General Sevices Ad- 
ministration (GSA) in December 1981. The agency reports that 
since “Mr. Phillips had made his own arrangements, we paid his 
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actual cost rather than the commuted rate for the maximum limit 
of 11,000 lbs. The commuted rate being much more than either the 
actual cost by commercial lading or the actual by Government Bill 
of Lading.” As a result the agency reimbursed Mr. Phillips 
$1,515.69 representing the charges for shipping 11,000 pounds 
maximum weight including a proportionate share of the insurance. 
Mr. Phillips is reclaiming the difference between the amount reim- 
bursed and the commuted rate of $2,743.40, or $1,227.71. 


STATEMENT OF THE ISSUE 


Our review of reimbursement authorities applicable to Mr. Phil- 
lips’ claim focuses on Temporary Regulation A-12 of the Federal 
Property Management Regulations, which established the central- 
ized household goods traffic management program. In connection 
with that program paragraph 6b of Temporary Regulation A-12 re- 
quires an agency to obtain from the nearest GSA regional office, a 
cost comparison of the two methods of reimbursing an employee for 
shipment of his household goods—the actual expense method, and 
the commuted rate method. Under the actual expense method the 
Government assumes responsibility, whereas under the commuted 
rate the employee makes his own arrangements. Agencies make 
the final determination as to the method of shipment to be used 
based on the cost comparison. More particularly, 41 C.F.R. § 101- 
40.203-2(b) of Subpart 101-40.2 “Centralized Household Goods Traf- 
fic Management,” published on December 30, 1980, at 45 Fed. Reg. 
85755, prescribes that when the actual expense method is author- 
ized as the most economical means of shipment and the employee 
chooses to move all part of the household goods by some other 
means, reimbursement will be limited to the cost that would have 
been incurred by the Government if the shipment had been made 
in one lot from one origin to one destination by the available low- 
cost carrier on a Government Bill of Lading (GBL). 

Decisions of this Office on claims arising before the December 30, 
1980, effective date of 41 C.F.R. 101-40.2 do not permit comparative 
ceilings on commuted rate reimbursement. Recently in Chester C. 
Bryant, B-206844, July 7, 1982, we held that an employee who 
moved his household goods upon transfer in November 1979, and 
whose reimbursement was limited to the comparative cost of ship- 
ment by GBL, was entitled to reimbursement under the commuted 
rate. This followed from our determination that since the agency 
did not authorize and ship his goods, application of comparative 
actual expenses under a GBL as a ceiling was incorrect. In Ray- 
mond C. Martin, B-196532, July 7,1980, we were faced with a simi- 
lar situation. An employee was authorized transportation of house- 
hold goods on an actual expense basis via a GBL but the travel au- 
thorization was subsequently amended to allow the employee to 
move himself. The employee was reimbursed the actual out-of- 
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pocket expenses he incurred in the move, but he made a claim for 
the difference between his expenses and the cost of a move by GBL. 
We held that the agency was incorrect in reimbursing the employ- 
ee on an actual expense basis stating that the employee should be 
reimbursed the commuted rate. We based our determination on 
William K. Mullinax, B-181156, November 19, 1974, in which we 
held that there is no authority for reimbursement to an employee 
on an actual expense basis unless his agency has both authorized 
and shipped his effects on a GBL. In that case we also held that if 
an employee cannot be reimbursed under the actual expense basis 
he is entitled to reimbursement under the commuted rate in order 
to preserve his right to reimbursement of the shipment of his 
household goods as conferred in 5 U.S.C. § 5724(a)(2) (1976). See also 
Andres Villarosa, B-201615, September 1, 1981. Thus in the past, 
our decisions have held that where household goods are not 
shipped on a GBL the commuted rate basis necessarily is for appli- 
cation to preserve the employee’s rights under 5 U.S.C. § 5724(a)(2); 
we have said that an employee has a statutory right to the com- 
muted rate in those circumstances. 


NEW GSA REGULATIONS 


In furtherance of our substantive review of this statutory entitle- 
ment issue we asked for the views of the Administrator of General 
Services regarding the regulatory initative for reimbursing house- 
hold goods shipping expenses for employees who make their own 
transportation arrangements and whose goods are not shipped by 
GBL. 

By letter dated January 5, 1983, the Director, Policy Develop- 
ment and Analysis Division, Office of Personal Property, GSA, re- 
sponded to our request, in large part as follows: 


[T]he Administrator, through Executive Order 11609, has authority under 5 U.S.C. 
5724 to prescribe regulations regarding the employee’s entitlement to, and the Gov- 
ernment’s payment for, the expenses of transporting, temporarily storing, etc. the 
transferred employee’s household goods between duty stations. Although there is no 
specific direction or prohibition as to the means of Rn for these expenses, the 
terminology “payment of expenses” used in 5 U.S.C. 5724(a)(2) is generally interpret- 


ed to mean actual expense basis. The —— of 5 U.S.C. 5724(c) deal with meth- 


ods of payment stating that instead of being paid for the actual expenses of trans- 
porting, storing, etc., the employee shall be reimbursed on a commuted basis. 

While the legislative history indicates the term “payment of actual expenses” in 5 
U.S.C. 5724(c) was intended to authorize the agency to use the GBL when the pay- 
ment of actual expenses was found to be more economical than the commuted rate 
basis, we find no indication in the statute or legislative history which would prohib- 
it the payment of actual expenses by means other than through the use of a GBL. 
Thus, when an agency authorizes actual expenses and the use of a GBL for the ship- 
ment of household goods and the employee makes his/her own arrangements, we 
find nothing which would preclude actual expense reimbursement to the employee. 
However, without a regulatory limitation to the GBL costs, actual expense reim- 
bursement to the employee could become more costly than the commuted rate reim- 
bursement. 

However, as provided in 41 CFR 101-40.203- 2, when the employee chooses for per- 
sonal reasons to ship his/her own household goods by some other means, actual ex- 
pense reimbursement to the employee then becomes limited to the actual expense 
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amount that the shipment would have cost the Government had the agency shipped 
the household goods on a GBL, as authorized 

Under the provisions of both 41 CFR 101-40.203-4 and paragraph 2-8.3c (4) (a) of 
the Federal Travel Regulations (FTR), the determination as to the use of the com- 
muted rate or the actual expense method must be based on a cost pee rian of the 
two methods. Although not specifically stated, this determination should be made by 
the agency in a timely manner, related to the employes, and reflected in the em- 


ployee’s travel authorization. These actions should be accomplished as far in ad- 
vance of the employee’s expected reporting date as possible so that adequate time is 
available to make carrier shipping arrangements and also so the employee is aware 
of his/her authorized allowances and any limitations or restrictions being placed on 
the allowance. 

The regulations do not contemplate that an agency should obtain a cost compari- 
son after the fact merely for purposes of limiting reimbursement to the employee. 
Unless some unusual circumstances are present in a particular case, the provisions 
of 41 CFR 101-40.203-2(b) should not be applied after a household goods shipment 
has been completed by the employee. 


CONCLUSION 


Federal agencies must act within the authority granted to them 
by statute in issuing regulations. However, as a general rule, pub- 
lished regulations are deemed to be within an agency’s statutory 
authority and consistent with Congressional intent unless shown to 
be arbitrary or inconsistent with the statutory purpose, since the 
construction of a statute by those charged with its execution is to 
be followed unless there are compelling indications that it is 
wrong. See generally, 58 Comp. Gen. 635 (1979); 56 id. 943 (1977). 
Thus, we have reasoned that regulations which have properly been 
issued by an agency under a statutory grant of authority have the 
force and effect of law. See B-201706, March 17, 1981, citing 43 
Comp. Gen. 516, 519 (1964). 

In view of the above, and bearing in mind that our decisions re- 
quiring unlimited payment of commuted rate expenses where an 
employee is reimbursed under 5 U.S.C. § 5724(a\(2) were based on 
our interpretation of the authorizing statute and not an express re- 
quirement in the law, we find no basis to challenge the new GSA 
regulation. However, we agree with GSA that, under the circum- 
stances of this case, the employee’s reimbursement should not be 
limited to the lowest-cost carrier when a rate comparison is made 
after-the-fact. 

Mr. Phillips was authorized shipment of his household goods on 
September 25, 1981, by a method of reimbursement to be deter- 
mined later. His shipment was picked up on October 1, and deliv- 
ered on October 3, 1981. The DOE did not-obtain a GSA rate com- 
parison until November 30, 1981, based on an estimated move date 
of December 2, 1981. However, GSA regulations require that re- 
quests for cost comparisons be made as far in advance of the 
moving date as possible (preferably 30 days). 41 C.F.R. §101- 
402.203-4(b) (1981). Further, agencies are cautioned to counsel em- 
ployees as to their responsibilities for excess cost if they choose to 
move their own household goods. See 41 C.F.R. § 101-40.203-2(c) 
(1981). Therefore, we do not believe that an agency rate determina- 
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tion made 2 months after the shipment was picked up and deliv- 
ered should be used as a basis to limit the employee’s entitlements 
to the low-cost available carrier. Nor do we believe that the em- 
ployee should receive an entitlement above his actual costs. This 
would have the effect of nullifying the purpose of the new GSA reg- 
ulations; to limit reimbursement to the cost that would have been 
incurred by the Government if the shipment had been made in one 
lot from one origin to one destination by the available low-cost car- 
rier on a GBL. See 41 C.F.R. § 101-40.203-2(b) (1981). Decisions of 
this Office that allowed the commuted rate prior to the effective 
date of the GSA regulations will no longer be followed. 

Accordingly, under the regulatory authority reviewed above 
which was applicable at the time of Mr. Phillips’ household goods 
move, and where Mr. Phillips determined for personal reasons to 
make arrangements for and ship his own household goods, the 
agency properly limited reimbursement to his actual expenses. 

Finally, the administrative record indicates that the agency re- 
imbursed Mr. Phillips an additional amount as a “proportionate 
share of the insurance” on the shipment of his household goods. 
Mr. Phillips may not be reimbursed for the charge. Under para. 2- 
8.4e(3) of the Federal Travel Regulations FPMR 101-7 (May 1973), 
an employee may place a value on his household goods higher than 
the carrier’s minimum insured valuation, but the cost of that 
added value is the employee’s responsibility. Joel T. Halop, B- 
195953, June 5, 1980. Accordingly, such sums paid to Mr. Phillips 
must be recouped by the agency. 


[B-209699] 


Funds—Recovered Overcharges—Distribution—Department of 
Energy 


In distributing funds under consent orders with alleged violators of petroleum price 
and allocation regulations, Dept. of Energy must attempt to return funds to those 
actually injured by overcharges. Where this is not possible, Energy must use manda- 
tory procedure established by 10 C.F.R. 205.280 et seg., which creates mechanisms 
for injured parties to claim refunds. Distribution of consent order funds by oil com- 
panies is not permissible without restitutionary nexus because Energy lacks author- 
ity to do indirectly what it cannot do directly. In-kind deposit of oil in Strategic Pe- 
troleum Reserve by oil companies is not permissible because it lacks restitutionary 
nexus and is not otherwise authorized. 


Funds—Recovered Overcharges—Distribution—Department of 


Energy 


Distribution of consent order funds to states by oil companies or Dept. of Energy is 
permissible only if states are required to use funds exclusively for energy-related 
purposes with restitutionary nexus to nature of overcharges, for benefit of class of 
consumers overcharged, and according to plans approved by energy. Any funds not 
able to be distributed by oil companies in appropriate restitutionary manner must 
revert to Energy for disposition under procedure in 10 C.F.R. 205.280 et seg. If no 
consumers or classes of consumers can be identified by administrative procedure, 
and no restitutionary nexus for payments to states can be found, only remaining 
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authorized distribution is deposit of funds in miscellaneous receipts account of 
Treasury. 


Matter of: Department of Energy use of consent orders to 
distribute petroleum overcharge settlement funds, May 19, 
1983: 


This decision to the Secretary of Energy results from a request of 
the Chairman, Oversight and Investigation Subcommittee, House 
Committee on Energy and Commerce, that we examine the validity 
of and continued use by the Department of Energy (Energy) of var- 
ious provisions in consent orders with producers of petroleum prod- 
ucts, by which Energy has been making or permitting the produc- 
ers to make direct distribution of overcharge settlement funds to 
parties who have no clear connection to the overcharges which 
gave raise to the settlements. The purpose of the consent orders is 
to settle alleged violations of Federal petroleum price and alloca- 
tion regulations through payments by the producers, the amounts 
of which were arrived at by negotiation with Energy’s Economic 
Regulatory Administration or Office of Special Counsel. 

We previously have issued to the chairman two opinions on the 
question of appropriate distributions of overcharge refunds, 60 
Comp. Gen. 15 (1980) and B-200170, April 1, 1981, and we now have 
been requested to issue this decision to inform Energy of our posi- 
tion regarding its current actions under consent orders. 

We have examined the relevant legislation, case law, regulations 
and other related materials, including summaries of numerous con- 
sent orders published in the FEDERAL REGISTER, and we also ob- 
tained Energy’s views on this matter. In our opinion, Energy has 
been using consent orders improperly in a number of cases by 
making or allowing the oil companies to make distribution of over- 
charge refunds without prior efforts to identify those overcharged 
and the amounts of overcharges. As a result, payments have been 
made by oil companies and by Energy to institutions that were not 
actually injured by the overcharges, and that lack an appropriate 
connection to the overcharges. Further, and more importantly, 
overcharged customers have been denied an opportunity to present 
claims through Energy’s established procedures. 

In large part, our conclusion is founded on our prior opinions, 
particularly on their analysis of Energy’s restitutionary authority, 
and on the holding that Energy is legally bound to follow its own 
regulations which require that certain administrative procedures 
be followed in determining appropriate restitutionary distribution 
mechanisms for individual or classes of injured consumers not 
readily identifiable. Subsequent judicial decisions addressing Ener- 
gy’s restitutionary authority and the validity of certain consent 
order provisions it has negotiated do not address the specific issues 
with which we are concerned, but in our view they lend additional 
support to our conclusions, as will be discussed below. 





Cin Gen! DECISIONS OF THE COMPTROLLER GENERAL 381 


Prior GAO Opinions on Energy’s Restitutionary Authority 


In our two previous opinions dealing with the authority of 
Energy to distribute the overcharge refunds it has received under 
consent orders with Getty Oil Company and other producers of pe- 
troleum products, we stated that Energy has limited, implied resti- 
tutionary authority to distribute the funds only to consumers in- 
jured by the overcharges, or to classes of consumers with a connec- 
tion to the overcharges. 

In our first opinion, 60 Comp. Gen. 15 (1980), we reviewed the le- 
gality of plans by Energy to distribute $25 million in overcharge 
refunds it obtained under the terms of a consent order with Getty. 
We examined the distribution plan in light of the terms of the set- 
tlement, the pertinent legislation and regulations under which 
Energy carried out enforcement of the price and allocation controls 
on petroleum products, and the nature and scope of restitutionary 
authority available to Energy. On the basis of this analysis, we con- 
cluded that Energy could not lawfully implement its proposed dis- 
tribution of the funds to defray the heating oil costs of low-income 
persons without regard to their status as former heating oil cus- 
tomers of Getty, both because the plan did not effect restitution to 
the entire class of purchasérs injured, and because Energy failed to 
follow its own mandatory regulations which set forth procedures to 
allow persons allegedly injured by the overcharges to present their 
evidence and establish their claim. 

The Getty Consent Order contained no provision controlling the 
distribution of the $25 million refund. Energy proposed to make 
“restitution” by distributing the bulk of the funds to states where 
Getty presently has heating oil customers, to be used to assist low- 
income users of heating oil, with the balance of the funds to be dis- 
tributed to lower grade members of the armed services currently 
residing in those states. 

Energy asserted that its restitutionary authority included the 
power to take any action necessary to eliminate or compensate for 
the effects of a violation of its petroleum price and allocation regu- 
lations. However, in analyzing Energy’s implied power to order res- 
titution as a remedy for violation of the regulations, we determined 
that ‘“Energy’s remedial authority is limited to ordering a violator 
to make refunds to overcharged customers.” 60 Comp. Gen. supra 
at 20. 

We examined the distribution plan for the Getty funds in light of 
our view of Energy’s restitutionary authority. We concluded: 


In order for any distribution of the Getty funds to satisfy the statutory and regu- 
latory requirements for restitution, it must be made in approximate proportion to 
the injury actually sustained to Getty customers and to ultimate consumers of Getty 
products who were the victims of the overcharges. 60 Comp. Gen., at 22. 


On the other hand, we recognized 


* * * that it is frequently not possible to identify each individual customer or con- 
sumer who has been overcharged nor is it always possible to make a precise deter- 
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mination of the amounts each individual has been overcharged. So long as a good 
faith effort was made to identify overcharged individuals, we would not view a dis- 
tribution scheme which lacked dollar for dollar precision as unauthorized. However, 
the Energy distribution scheme in the Getty case does not sufficiently relate distri- 
butees to those injured to support a finding of restitution. 60 Comp. Gen., at 24. 

We believed at the time this opinion was issued that within these 
guidelines, energy had ample flexibility to develop appropriate, in- 
novative distribution plans for the funds. We still believe so. 

In our opinion of April 1, 1981, B-200170, reviewing the legality 
of subsequent distribution proposals by Energy’s Office of Hearing 
and Appeals (OHA), where it appeared to be difficult or impossible 
to identify injured purchasers, we again emphasized the necessity 
in any appropriate restitutionary distribution plan of a sufficient 
relationship between the recipients of disbursements and the per- 
sons actually overcharged. 

No authority is expressly granted to energy—or to the administrative components 
of Energy responsible for the price and allocation program—to promote the inter- 
ests of consumers in general through direct re des them or through grants 
made on their behalf to states or other entities. April opinion, p. 9. 

We also reiterated that adequate flexibility is built into Energy’s 
restitutionary authority. 

The statutory framework under which Energy operates was set 
out in 60 Comp. Gen., supra,at 18-21, and need not be described in 
detail here. We pointed out that the only specific grant of restitu- 
tionary power in that legislation is found in section 209 of the Eco- 
nomic Stabilization Act of 1970, as amended, 12 U.S.C. §1904 note, 
and is limited to actions which can be taken by the United States 
District Courts. 60 Comp. Gen., supra, at 18-19. We also stated that 
Bonray Oil Co. v. Department of Energy, 472 F. Supp. 9 (W.D. Okla. 
1978), aff'd per curiam, 601 F.2d 1191 (TECA 1979),“only confirms 
Energy’s authority, as part of a remedial order which determines 
that violations have occurred, to order the violator to return over- 
charges directly to its customers.” 


DISCUSSION 


In a copy of a memorandum delineating its view of its legal au- 
thority to structure remedies, provided to us by the Administrator 
of Energy’s Economic Regulatory Administration, Energy relies on 
Bonray, supra, on Sauder v. Department of Energy, 648 F.2d 1341 
(TECA, 1981), and on Citronelle-Mobile Gathering, Inc. v. Edwards, 
669 F.2d 717 (TECA, 1982), as authorizing the broad grant of resti- 
tutionary power that it has been exercising in recent consent order 
settlements. As noted above, we believe that Bonray, supra, indi- 
cates that Energy’s authority is limited to making refunds to over- 
charged customers. 

In Sauder, supra, the court stated that section 209 does not limit 
the courts or the agency to “restitution or to a particularly strict 
interpretation of restitution,” but went on to state, that “[w]e do 
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not grant the agency ‘carte blanche,’ * * * but merely enforce its 
effort sanctioned by the statute and its purposes, ‘to set things 
right.’” Sauder, supra at 1348-49. In Sauder, the Court held only 
that Energy had sufficient restitutionary authority to order one of 
several joint oil well owner-operators to make refunds of all the 
owner-operators’ overcharges even though that owner-operator had 
not received all of the overcharged amounts. Sauder did not, how- 
ever, provide for distribution of overcharged amounts to other than 
overcharged customers, using the term “refund” to denote the 
amount to be disgorged by the plaintiff. Sauder, supra at 1349. (It 
should be noted that both of these cases involved litigation arising 
from actions taken under Energy’s administrative procedures for 
the enforcement of remedial orders, 10 C.F.R. Subparts O and H, 
§§ 205.190 et seg., 205.100 et seg., and not from consent orders 
agreed to by the parties.) 

In our April opinion we disussed the decision of the district court 
in Citronelle-Mobile Gathering, Inc. v. O'Leary, 499 F. Supp. 871 
(S.D. Ala. 1980), in which the court ordered that restitution be 
made to the United States Treasury since the court could not envi- 
sion a formula which could meaningfully distribute available funds 
to the millions of consumers injured by the various defendants’ 
acts. See Citronelle, supra, 499 F. Supp. at 866; April GAO opinion 
at 11. In the subsequent appellate decision in that case, Citronelle- 
Mobile Gathering, Inc. v. Edwards, 669 F.2d 717 (TECA, 1982), the 
court emphasized that enforcement actions under section 209 are 
taken “to enforce public, not private rights,” and that “the central 
purpose of restitution is to determine the amount by which the 
wrongdoer has been unjustly enriched, and then to make him dis- 
gorge that amount.” Citronelle v. Edwards, supra, 669 F.2d at 722. 
On the question of distribution, of the amounts placed in the Treas- 
ury, the appellate court stated— 

Suffice it to note that the Government has a duty to try to ascertain those over- 
charged, and refund them, with interest, from the restitution funds. Id., at 723. 

We fully agree with the statement of Energy’s duty to attempt to 
identify overcharged customers so that overcharge funds deposited 
in escrow accounts may ultimately be distributed. We also agree 
that where it is possible to determine the purchasers of overpriced 
oil, and through these to attempt to locate consumers ultimately 
overcharged as a result, “ijt follows that payment to the United 
States Treasury is not restitution, in the true sense of the word, or 
in the objectives of the statutes here involved.” Jd., at 722. In our 
view, however, Citronelle v. Edwards does not preclude payments 
to the general funds of the Treasury when other restitutionary _ 
mechanisms are not appropriate, or have been tried without suc- 
cess, since these situations were not addressed by the court. 
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SUBSEQUENT DEVELOPMENTS 


Section 155 of Pub. L. No. 97-377, 96 Stat. 1830, December 21, 
1982, providing further continuing appropriations for fiscal year 
1983, permitted a one-time distribution to the states of up to $200 
million from the over $500 million in settlement funds deposited in 
Department of the Treasury escrow accounts as of December 17, 
1982. The purpose of section 155 was: 

* * * to provide the Secretary of Energy the exclusive authority for the disburse- 
ment of the designated petroleum violation escrow funds for limited restitutional 
purposes (1) which are reasonably expected to benefit the class of persons injured by 
such violations, and (2) which * * * are likely not to be, through procedures estab- 
lished by regulation, otherwise refunded to injured persons because the purchasers 
of the refined petroleum products cannot be reasonably identified or paid or because 
the amount of each purc r’s overcharge is too small to be capable of reasonable 
determination. Pub. L. No. 97-377, § 155(a). 

The funds are to be distributed to the governor of each state with 
each state’s payment based on its share of nationwide consumption 
of refined petroleum products from 1973 to 1981. Id., § 155 (c), (d). 
The escrow funds to be disbursed may not include those designated 
for OHA proceedings under Subpart V of Energy’s regulations and 
must be consistent with the remedial or consent order covering the 
funds. Id. § 155(e)(i). The states must use the funds under one or 
more of 5 energy conservation programs set forth in subsection 
(eX2), and none of the funds may be used to defray administrative 
expenses of Energy or of any state. Jd. 155(f). 

The history of section 155, and its location in a temporary con- 
tinuing resolution, clearly indicate that it was intended to author- 
ize Energy to follow a similar distribution formula in disbursing 
escrow funds in subsequent fiscal years even though it may be 
unable to identify overcharged customers readily. The provision, 
then designated amendment 110, was defined as “a one-time distri- 
bution” in the explanatory statement to the conference report, 
H.R. Rep. No. 97-980. Further, in floor debate on the provision, 
Rep. Dingell stated as follows: 

The provision is a one-time provision. It should not be viewed as a precedent. It 
does not confer on DOE any new restitutional or remedial authority or imply that 
the DOE has such authority. It is a very limited provision aimed at helping ~— 
It is, I stress, an exclusive, one-time disbursement authority. 128 Cong. Rec. 
H. 10435 (daily ed. December 20, 1982). 

The fact that section 155 was considered necessary by the Con- 
gress in order to authorize distribution of escrow funds when it was 
not possible to determine who was actually overcharged provides 
further support for our position that Energy cannot make such dis- 
tributions in the absence of similar statutory authority. 

In the most recent judicial decision on the issue of disbursement 
of escrow settlement funds, the district court used section 155 as a 
model for the equitable remedy it provided. United States v. Exxon 
Corporation, Civil Action No. 78-1035, (D.D.C., filed March 23, 
1983). In its opinion, the court found Exxon liable for substantial 
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overcharges under the crude oil entitlements program, and held 
that under that program the cost effects of Exxon’s wrongdoing 
were so widely dispersed throughout the country as to make it im- 
possible to trace the overcharged persons and to calculate the 
extent of injury of each. Jd., advance sheets at 77. 

This court also pointed out that the court in Citronelle v. Ed- 
wards, supra, did not preclude restitutional payments into the 
Treasury, but based on the facts in that case, where identification 
of the overcharged persons was possible, ordered further action to 
identify them and to distribute the funds initially placed in the 
Treasury. When, as in the Exxon case, overcharges are diffused na- 
tionwide, and individualized losses could never be determined accu- 
rately, the court held that it was “not precluded on the facts before 
it from ordering Exxon to make restitution to the Treasury.” 
Exxon, supra, advance sheets at 81-82. In this case, however, the 
court ordered Exxon to make restitution of the overcharges, plus 
interest, to the Treasury for deposit in an escrow account, and ad- 
ditionally exercised its equitable powers and restitutionary authori- 
ty under section 209 of the Economic Stabilization Act, supra, to 
order Energy to make disbursements from this fund in accordance 
with the distribution plan set forth in section 155. Id., at 83-85. 


Subpart V Regulations for Distribution of Refunds Made to Energy 


In our two previous opinions dealing with the distribution of 
overcharge refunds, we set forth our analysis of the regulations 
promulgated by Energy which establish procedures for the distribu- 
tion of these funds by Energy when the recipients or amounts of 
refunds cannot be readily identified. In our first opinion, we point- 
ed out that Energy’s Subpart V regulations, 10 C.F.R. §§ 205.280- 
205.288, are statutory regulations designed for the protection of the 
rights of overcharged consumers, that they are binding upon 
Energy, and that as a result, the procedures established in the reg- 
ulations are mandatory. 60 Comp. Gen., supra at 26. These proce- 
dures provide, among other things, for publication in the Federal 
Register of notice of Subpart V proceedings, the solicitation of 
public comments, and the solicitation of claims. 

The scope of Subpart V is set forth in the regulations: 


This subpart establishes special procedures pursuant to which refunds may be 
made to injured persons in order to remedy the effects of a violation of the regula- 
tions of the Department of Energy. This subpart shall be applicable to those situa- 
tions in which the Department of Energy is unable to readily identify persons who 
are entitled to refunds specified in a Remedial Order, a Remedial Order for Immedi- 
ate Compliance, an Order of Disallowance or a Consent Order, or to readily ascer- 
tain the amounts that such persons are entitled to receive. (10 C.F.R. § 205.280). 
[Italic supplied.] 


In our April opinion we determined that the mandatory language 
of this provision, underlined above, was clearly intended by 
Energy, since it prevailed over a more flexible provision originally 
proposed. April opinion, at 4. 
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We continue to believe that these procedures are mandatory and 
that Energy therefore is required to present to OHA for disposition 
every case where the appropriate recipients or amounts of over- 
charge refunds cannot be determined readily by Energy or the oil 
companies. The importance of this procedure is that it assures that 
customers actually overcharged will have an opportunity to have 
their claims considered before other methods of distribution are 
used. 

For these reasons, we hold that whenever settlement funds 
cannot be distributed readily to identifiable overcharged consumers 
or classes of consumers, Energy lacks authority to agree to a con- 
sent order provision that distributes overcharge settlement funds 
directly, or in which distribution is to be made by the oil company, 
without first attempting to find claimants through OHA proceed- 


ings. 
Energy’s Authorized Remedial Actions 


Energy has available to it a range of remedial actions it may 
take to enforce compliance with its programs. The scope of these 
actions is set forth in Energy’s regulations as follows: 


(a) A Remedial Order. A Remedial Order for Immediate Compliance, an Order of 
Disallowance, or a Consent Order may require the person to whom it is directed to 
roll back prices, to make refunds equal to the amount (plus interest) charged in 
excess of those amounts permitted under DOE Regulations, to make appropriate 
compensation to third persons for administrative expenses of effectuating appropri- 
ate remedies, and to take such other action as the BOE determines is necessary to 
eliminate or to compensate for the effect of a violation * * *. Such action may in- 
clude a direction to the person to whom the Order is issued to establish an escrow 
account or take other measures to make refunds directly to purchasers of the prod- 
ucts involved notwithstanding the fact that those purchasers obtained such products 
from an intermediate distributor of such person’s products, and may require as part 
of the remedy that the person to whom the Order is issued maintain his prices at 
certain designated levels notwithstanding the presence or absence of other regula- 
tory controls on such person’s prices. In cases where purchasers cannot be reason- 
ably identified or paid or where the amount of each purchaser’s overcharge is in- 
capable of sundamelald determination, the DOE may refund the amounts received in 
such cases directly to the Treasury of the United States on behalf of such purchas- 
ers. 10 C.F.R. § 205.1991. 


This provision makes it clear that the intended result of these re- 
medial actions is to ensure compliance with Energy’s regulations 
by requiring some form of restitution to overcharged consumers by 
violators. As an alternative to paying the amounts of the over- 
charges to Energy, leaving Energy to make restitution from the 
funds so received, parties who are alleged to have overcharged may 
be ordered to roll back prices, make refunds themselves, or take 
other, similar actions. See 60 Comp. Gen. at 21. 

As indicated, a consent order is one tool available to Energy to 
effect restitution. Energy’s regulations governing the contents of 
consent orders provide: 


(a) Notwithstanding any other provision of this subpart, the DOE may at any time 
resolve an outstanding compliance investigation or proceeding * * * with a Consent 
Order. A Consent Order must be signed by the person to whom it is issued, or a duly 
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authorized representative, and must indicate agreement to the terms contained 
therein. A Consent Order need not constitute an admission by any person that DOE 
regulations have been violated, nor need it constitute a finding by the DOE that 
such person has violated DOE regulations. A Consent Order shall, however, set 
forth the relevant facts which form the basis for the Order. 10 C.F.R. § 205.199J. 
The lack of specific requirements for the contents of consent orders 
is consistent with the nature of consent orders, which are individ- 
ualized “product[s] of negotiation and compromise in which each 
party gives up something they might have won in litigation.” Con- 
sumer Energy Council of America v. Duncan, 4 Energy Mgmt (CCH) 
26,314, at 28,417. Energy’s decision to settle a case or close an in- 
vestigation with a consent order is within the discretion of agency 
officials, and is not judicially reviewable. U.S. Oil Co., Inc. v. De- 
partment of Energy, 510 F. Supp. 910, 914-915 (E.D. Wisc., 1981); 
Consumer Energy Council of America, supra. 

Similarly, the terms of consent orders generally are not reviewa- 
ble, although there is a limited statutory exception under section 
211 of the Economic Stabilization Act, 12 U.S.C. § 1902 note, which 
permits judicial review of Energy’s final orders. The scope of 
review under this section is very narrow, allowing only the deter- 
mination of whether the terms of the consent order exceed the 
agency’s authority. State of Minnesota v. Standard Oil Co. (Indi- 
ana), 516 F. Supp. 682, 689-90 (D. Minn., 1981). The wisdom or fair- 
ness of particular provisions may not be questioned, but it is appro- 
priate to examine these provisions to determine whether Energy 
has the authority to agree to them at all. Jd. at 691, f. 7. To deter- 
mine whether Energy has, in fact, included unauthorized distribu- 
tion mechanisms in consent order provisions, we examined a ran- 
domly selected group of notices of proposed and final consent 
orders that were published primarily during 1982 in the Federal 
Register, the place and form in which most of the consuming public 
would be made aware of the settlements. The Federal Register doc- 
uments also contain statements summarizing comments received 
about proposed consent orders, as well as Energy’s responses to 
these comments. In most cases, these responses outline the legal or 
policy basis for various actions taken by Energy and are useful in 
analyzing the distribution mechanisms selected in each instance. 

As can be seen in the attached Appendix [not included in this 
publication] we examined proposed or final consent orders with six- 
teen companies engaged in various aspects of the petroleum indus- 
try, involving over $86 million in settlement payments. As will be 
discussed below, in many instances the orders establish refund 
mechanisms which we think Energy is not authorized to agree to. 
Some involve payments to be made directly to states by oil compa- 
nies, with no requirement that the money be used only for restitu- 
tionary purposes.' Others require payments to Energy to place the 


ne ion Oil Co. (Ohio), 47 F.R. 49705, Nov. 2, 1982, and Imperial Refineries Corp., 47 F.R. 53094, November 





388 DECISIONS OF THE COMPTROLLER GENERAL [62 


funds in the U.S. Treasury miscellaneous receipts account without 
prior use of its Subpart V procedures. ? A third form of disposition 
calls for the companies to deposit oil in the Strategic Petroleum Re- 
serve.* In each such case the funds or the oil are to be distributed 
with no prior effort to identify and make refunds to purchasers 
who might be able to prove they were harmed by the questioned 
activities of the companies. 


Energy’s Use of Consent Orders To Permit Oil Companies To 
Distribute Overcharge Settlement Funds Themselves 


In our view, Energy does not have authority to agree to consent 
order provisions which permit oil companies to distribute agreed 
upon amounts of funds or to agree to other procedures in a manner 
which exceeds Energy’s own authority to distribute the refunds 
itself. In other words, if there is no restitutionary nexus, the fact 
that no funds come into the Government’s possession is not suffi- 
cient to legitimize a distribution scheme. In such situation, Ener- 
gy’s only recourse is to provide for payments to a Treasury escrow 
account, pending OHA consideration under Subpart V. We do not 
mean to suggest that Subpart V applies to oil companies, or, as dis- 
cussed below, that oil company distributions are inappropriate in 
all circumstances. However, if overcharged purchasers cannot be 
identified with reasonable accuracy, oil companies should not be 
authorized to distribute refund amounts. 

An example of the failure to attempt to identify overcharged 
purchasers is seen in explanatory documents rationalizing consent 
order provisions mandating in-kind payments of oil to the SPR 
where Energy refers particularly to the Entitlements Program, 
which dispersed the effects of crude oil pricing violations nation- 
wide, and states that payment to the SPR is the equivalent of de- 
positing the funds in the U.S. Treasury as miscellaneous receipts. 
Champlin, Petroleum Co., supra, 47 F.R. 49704; Conoco, Inc., supra, 
47 F.R. 497020. The Conoco documents also contain Energy’s stated 
purpose in adopting the SPR remedy: 

[TJhis remedy is intended to benefit, albeit indirectly, consumers of petroleum 

products nationwide by adding to the Reserve to protect against future disruptions 
in foreign crude oil supplies. Conoco, supra, 49702. 
This admittedly lacks any connection with overcharged customers 
of Champlin and Conoco products, and cannot be considered a resti- 
tutionary distribution. Even if this intended indirect benefit to con- 
sumers in general were somehow acceptable as restitution, we be- 
lieve Energy lacks any authority to order such payments into the 
SPR absent specific legislative authority to do so. 

2 John L. Cox, 47 F.R. 36887, August 24, 1982, Carter Foundation Production Co., 47 F.R. 36886, August 24, 
1982, ($700,000); Amerada Hess Corp., 47 FR. 55265, December 8, 1982, and Santa Fe Energy Co., 47 FR. 42434, 
September 27, 1982. 


Conoco, Inc., 47 F.R. 49700, November 2, 1982, Quaker State Oil Refining Corp., 47 F.R. 38968, September 3, 
1982, and Champlin Petroleum Co., 47 FR. 49703, September 2, 1982. 
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Similarly, unrestricted distribution of consent order funds by 
companies to states on the basis of the percentage of use by states 
of petroleum products, with no attempt to provide restitution to 
specific overcharged customers, also exceeds Energy’s restitution- 
ary authority. The payments of escrow funds to states for energy 
related projects which admittedly do not have a restitutionary 
nexus were held to be unauthorized by our October 10, 1980 opin- 
ion. As stated earlier, the fact that legislation was required to pro- 
vide for non-restitutionary distribution to states in Public Law No. 
97-377 reflects congressional recognition of this lack of authority 
absent legislative authority. 

While no funds come into the Government’s possession under the 
terms of the consent orders here under consideration, this does not 
serve to overcome the lack: of any restitutionary nexus to over- 
charged customers in such unrestricted payments. Energy cannot 
permit the companies to do indirectly what Energy can not do di- 
rectly. 

This is not to say that oil companies can never distribute over- 
charge refunds directly. In many instances, the oil companies are 
in the best position to identify the overcharged purchasers and to 
determine the amount of the overcharges. In these cases, where the 
companies and Energy are both satisfied that a clear restitutionary 
nexus has been established by means of fair and open. procedures, 
we believe that a consent order can provide for direct payments to 
these identified consumers without the need for a formal adminis- 
trative procedure. Energy should encourage the companies to un- 
dertake such efforts, and to develop payment mechanisms best 
suited for each of these purchasers. For example, some of the con- 
sent orders we examined established constructive claims funds for 
ultimate distribution by the companies, supervised by Energy, to 
overcharged customers. We conclude that these are within Ener- 
gy’s restitutionary authority. We do not mean to imply that the 
companies have carte blanche in distributing funds. Consistent 
with its own authority, Energy must ensure that consent orders re- 
quire that the procedures to be used are reasonable, fair, and en- 
forceable, and that the distribution plans adopted by the companies 
are in fact restitutionary. Thus, for example, states may be appro- 
priate recipients of funds from companies, but only if they are re- 
quired to use the funds exclusively for purposes clearly connected 
to the nature of the overcharges, for the benefit of the class of con- 
sumers overcharged, and according to plans approved by Energy. 
There must also be a provision that any funds not able to be dis- 
tributed in this manner revert to Energy for appropriate disposi- 
tion through OHA. 

Concerning the establishment by oil companies of constructive 
claims funds or other restitutionary distribution mechanisms, in 
our April 1, 1981 opinion, we stated: 
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Our decision is not intended to foreclose the options available to Energy in negoti- 
ating future consent orders. * * * Energy may still negotiate consent agreements 
that ae for the establishment by the oil company of a trust or other entity to 

-upon projects or activities, provided the project is one that may 
lawfully ‘be agreed to by Energy, and will not be financed by appropriated funds or 
overcharge funds held in escrow. [Italic supplied.] 

We believe the distribution mechanisms just discussed fall within 
the intent of this statement. 


In summary, a consent order may authorize direct distribution of 
overcharge funds by an oil company to identifiable customers with- 
out the.establishment of an escrow fund provided that Energy ap- 
proves the distribution plan, and so long as any funds not able to 
be so distributed revert to Energy for appropriate distribution 
through OHA procedures. 

If, however, the oil companies are unwilling or unable to make 
the restitutionary distributions discussed above, then Energy is 
only authorized to agree to consent order provisions requiring pay- 
ments to Energy to be held in escrow pending Subpart V disposi- 
tion. 


Energy’s Direct Distribution of Funds Under Consent Orders 


The consent orders we examined also contained numerous provi- 
sions for distributions to be made by Energy with no prior attempt 
to identify and make payments to overcharged consumers or appro- 
priate classes of consumers. This is illustrated by the consent 
orders requiring Energy to deposit sums of money directly in the 
Treasury miscellaneous receipts account,‘ and in those requiring 
unrestricted payments to states.5 Energy lacks authority to agree 
to these provisions, since, as stated previously, the Subpart V regu- 
lations are mandatory for Energy where overcharged purchasers 
have not been or cannot be identified. 

In other words, whenever there is any question as to the identity 
of the recipient or the amount of payment, then the case must be 
referred to OHA. 

The court in Citronelle v. Edwards, supra, stated that even where 
“millions of customers along the east coast” have been over- 
charged, “the Government has a duty to try to ascertain those 
overcharged, and refund them with interest, from the restitution 
funds” (italic in original). Additionally, contrary to Energy’s fre- 
quent assertions that identification of purchasers is impossible in 
cases where programs had national cost effects, recent OHA deci- 
sions in consent order cases have established refund procedures in 
cases where overcharges affected virtually all users of petroleum 
products and where petroleum products passed through many 
hands before reaching the ultimate consumer. See, eg., Amoco 


* See footnote 2, supra. 
ion S.A. Petroleum Corp., 47 F.R. 50084, November 4, 1982, and Time Oil Company, 48 F.R. 325, January 4, 
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Brand Committee, et al., case No. HEZ-0137 (March 2, 1983); Stand- 
ard Oil Company (Indiana), case No., BFF-0007 (January 3, 1983). 

In the Amoco Brand Committee case, OHA acknowledged the dif- 
-ficulty of determining injury on the part of participants in the En- 
titlements Program. Nevertheless, claims were accepted from Enti- 
tlement Program participants, and the OHA, in fact, allowed re- 
funds to a number of the claimants. 

The Standard Oil Company (Indiana) case provided formulas for 
distributing some $100 million to various downstream users of pe- 
troleum products on a volume of historical use basis and solicited 
Applications for Refund from such users. Although the decision 
and order proposed a secondary distribution procedure which 
would provide funds remaining after resolution of claims to states 
in which petroleum products were sold, it clearly stated that any 
funds distributed to states could only be used in accordance with 
state plans, to benefit users of such products within the states. 
Thus, distribution to states in this case “would have a sound resti- 
tutionary basis,” according to OHA. 

After cases are referred to OHA, it is our view that payments to 
states as a result of Subpart V proceedings still should be made on 
a restitutionary basis according to approved state plans for pro- 
grams clearly connected to the nature of the overcharges and the 
class of injured consumer. If, after Subpart V proceedings, no con- 
sumers or classes of consumers can be identified, and no restitu- 
tionary nexus for payments to states can be found, then deposit of 
overcharge funds in miscellaneous receipts is the only remaining 
authorized disposition. This is appropriate only as a last resort dis- 
position, because while these funds are theoretically available for 
later appropriation by the Congress for energy-related grant pro- 
grams, as was done by section 155 of Public Law No. 97-377, they 
are no longer available for refund to overcharged customers. While 
deposit in miscellaneous receipts after Subpart V proceedings have 
failed to find a more appropriate restitutionary remedy is author- 
ized, the recent OHA decisions discussed above suggest that more 
direct restitutionary remedies can, in fact, be devised. 


CONCLUSION 


Our analysis of recent actions by Energy in settling cases with 
alleged violators of Federal petroleum price and allocation regula- 
tions leads us to conclude that Energy has been using consent 
orders improperly in a number of cases by allowing the distribution 
of overcharge refunds without prior efforts to identify those over- 
charged ‘and the amounts of overcharges. As a result, payments 
have been made by oil companies and by Energy to institutions 
that were not actually injured by the overcharges, and that lack a 
clear connection to the nature of the overcharges or the class of 
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persons injured. In our view, these actions exceed Energy’s statu- 
tory authority to enforce compliance with its regulations. 

Where oil companies or Energy are capable of identifying those 
injured by the overcharges, and of establishing a restitutionary , 
nexus between the nature of the overcharges and the proposed re- © 
cipients of the funds, a consent order can provide for direct pay- 
ments to these parties (including states, with appropriate restric- 
tions and safeguards) by the companies or by Energy, without the 
need for a formal administrative procedure. Energy must insure, 
however, that the consent orders require identification and distri- 
bution procedures that are reasonable, fair, enforceable, and resti- 
tutionary in fact. There also must be a requirement, as one of the 
terms of the consent order, that any funds not able to be distribut- 
ed in a restitutionary manner revert to Energy for appropriate dis- 
position through OHA. 

We reaffirm our prior opinion that in all cases where those over- 
charged cannot be identified or payments calculated, Energy is le- 
gally bound by its Subpart V regulations to provide administrative 
procedures to determine appropriate restitutionary distribution 
mechanisms, requiring in all cases that an attempt be made to 
identify overcharged customers and to calculate the payments to be 
made to them. In our view, Energy is entirely without authority to 
avoid its Subpart V procedures by agreeing to consent order provi- 
sions that distribute settlement funds directly, without prior efforts 
to locate injured parties, to states, to the miscellaneous receipts ac- 
count of the U.S. Treasury, to the Strategic Petroleum Reserve, or 
to other entities not actually injured by the overcharges that gave 
rise to the companies’ settlements. 

Under the Subpart V procedures, if OHA can identify injured 
consumers or classes of consumers, and thus establish the neces- 
sary restitutionary nexus, it can order payments to these parties, 
including states, provided that in the latter case appropriate re- 
strictions and safeguards insure that the funds returned to the con- 
sumers or classes of consumers will be used in accordance with the 
OHA determination. 

We also reaffirm our previous opinion, now supported further by 
recent judicial decisions, that the only practical distribution plan 
available to OHA for funds remaining after all potential over- 
charged parties have been located and paid is to deposit them in 
the Treasury as miscellaneous receipts and leave further distribu- 
tion to the Congress. If Energy feels that this is too restrictive a 
result, it should consider requesting statutory authority to broaden 
its restitutionary powers to permit a wider range of permissible 
payments. 
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([B-208183] 


Travel Expenses—Constructive Travel Costs—Computation 


Because of medical condition affecting employee’s eardrums, he was unable to travel 
by air to a temporary duty station. Instead of traveling by train, he chose to travel 
by privately owned vehicle, with reimbursement limited to constructive cost of 
travel by common carrier. Since travel by air was not available to employee, the 
“appropriate” common carrier transportation under FTR para. 1-4.3 was rail trans- 
oan’ and the constructive cost of rail rather than air transportation is thus 
applicable. 


Leaves of Absence—Traveltime—Excess—Annual Leave 
Charge 


Where employee, who traveled by privately owned vehicle as a matter of preference 
and took additional time away from his official duties, is to be reimbursed at the 
constructive cost of rail transportation, the employee’s annual leave may be charged 
for the work hours involved in the trip exceeding those hours which would have 
been required had he used rail transportation. 


Matter of: Timothy W. Joseph—Travel Expense—Privately 
Owned Vehicle—Constructive Cost, May 20, 1983: 


The issue presented is whether air travel or rail travel is to be 
used as the proper constructive cost of common carrier transporta- 
tion when an employee traveled by private automobile in lieu of 
common carrier. 

This decision is in response to a request for an advance decision 
from Raymond E. Wolatz, an authorized certifying officer of the 
Department of Energy (DOE), Chicago Operations Office. His re- 
quest involves a claim by a DOE employee, Dr. Timothy W. Joseph, 
for reimbursement of expenses he incurred in using his privately 
owned vehicle (POV) in lieu of common carrier while on temporary 
duty travel. For the reasons stated below, we hold that under the 
circumstances of this case, reimbursement is to be set at not more 
than the constructive costs Dr. Joseph would have incurred had he 
traveled by train. 

Dr. Joseph was scheduled to attend a Hazardous Waste inspec- 
tion at Brookhaven National Laboratory, in Upton, New York, on 
October 8, 1981. Because of a serious medical condition involving 
his eardrums, he had been advised by his doctor not to travel by 
air until the condition had cleared up. Since he could not fly, the 
agency determined that travel by rail would be the acceptable al- 
ternative. Dr. Joseph, however, chose to drive rather than take the 
27-hour train trip, and he assumed that his reimbursement would 
be compared to rail travel. His travel orders permitted travel by 
“privately owned vehicle at the rate of 22.5 cents per mile provided 
total cost does not exceed cost of travel in common carrier.” 

He left his residence in Plainfield, Illinois, on October 3, 1981, 
and arrived at his hotel on Long Island on October 7. The travel- 
time was extended because of a few stops along the way for person- 
al reasons. The official business was taken care of on October 8. Dr. 
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Joseph arrived back at his residence on the evening of October 9, 
1981. 

According to the information supplied by the certifying officer, 
had Dr. Joseph traveled by air, his reimbursable expenses would 
have totaled $322.67, and had he taken rail transportation, they 
would have totaled $551. In fact Dr. Joseph’s actual expenses for 
travel by privately owned vehicle totaled $572.02. He contends that, 
since his physician prohibited his travel by airplane, reimburse- 
ment for his travel expenses should not be limited to the construc- 
tive cost of air transportation, including the constructive per diem 
by that method of transportation, but rather should be limited to 
the constructive cost of rail transportation, including constructive 
per diem. 

The certifying officer maintains, however, that the comparison 
should be made against air transportation based upon the Depart- 
ment of Energy travel manual and paragraph 1-4.3 of the Federal 
Travel Regulations, FPMR 101-7 (May 1973) (FTR). Additionally, 
the certifying officer contends that all normal work hours involved 
in the trip in excess of the work hours that would have been re- 
quired had the trip been made by use of air transportation should 
be charged to the employee’s annual leave account. The certifying 
officer requests our determination of the appropriate constructive 
cost method and the appropriate charge to the employee’s annual 
leave. 

The first issue for determination is whether Dr. Joseph is enti- 
tled to be reimbursed on the basis of the constructive cost of air 
travel or rail travel. Paragraphs 1-2.2c(3) and 1-2.2d of the FTR 
subject reimbursement for the use of a privately owned vehicle for 
official travel to the constructive cost restrictions enumerated in 
paragraph 1-4, unless a determination has been made that 
common carrier transportation or Government-furnished vehicle 
transportation is not available or would not be advantageous to the 
Government. Paragraph 1-2.2d, FPMR Temp. Reg. A-11 Supp. 4 
(1977), states: 

When an employee uses a privately owned conveyance as a matter of personal 

preference and such use is compatible with the performance of official business, al- 
though not determined to be advantageous to the Government under 1-2.2c(3), such 
use may be authorized or approved provided that reimbursement is limited in ac- 
cordance with the provisions of 1-4. 
Since there is no dispute that common carrier transportation was 
available by both air and rail and Dr. Joseph’s travel authorization 
clearly shows that the agency determined that use of a private ve- 
hicle was not advantageous to it, paragraph 1-4.3 controls here. 
Paragraph 1-4.3 of the FTR provides, in pertinent part: 

Whenever a privately owned conveyance is used for official purposes as a matter 
of personal preference in lieu of common carrier transportation under 1-2.2d, pay- 
ment for such travel shall be made on the basis of the actual travel performed,* * * 
plus per diem allowable for the actual travel. The total allowable shall be limited to 


the total constructive cost of appropriate common carrier transportation including 
constructive per diem by that method of transportation. [Italic supplied.] 
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In the instant case, while there is no dispute that airplane serv- 
ice was “provided” between Dr. Joseph’s place of origin and desti- 
nation, it is equally clear that airplane travel could not be used by 
Dr. Joseph due to his medical condition. In this situation the refer- 
ence in paragraph 1-4.3 of the FTR to “appropriate” common carri- 
er transportation must be construed to mean rail transportation. 
Although paragraph 1-4.3a indicates that the comparison should 
be made to the constructive cost by airplane, this regulation did 
not contemplate the situation found here where, for medical rea- 
sons, airplane service cannot be used, and thus in effect is not “pro- 
vided.” Accordingly, we hold that Dr. Joseph’s medical condition 
takes this case outside the specific rules in paragraph 1-4.3a for de- 
termining constructive cost. Rather, the general rule of paragraph 
1-4.3 that the claimant may recover the “total constructive cost of 
[the] appropriate common carrier transportation” controls. Since 
rail travel was the “appropriate” common carrier transportation 
under the circumstances, we conclude that Dr. Joseph should be re- 
imbursed up to the constructive cost of first-class rail transporta- 
tion. See FTR paragraph 1-4.3a(2). 

The certifying officer next submits for decision the issue of 
whether Dr. Joseph’s annual leave should be charged for the 
normal working hours he missed exceeding the hours that would 
have been required had the trip been completed by plane. By letter 
to the Veterans Administration, dated January 11, 1965, B-155693, 
we stated that although the determination to charge an employee 
leave because he travels by privately owned vehicle when he could 
have accomplished the official business involved in a shorter time 
had he traveled by appropriate common carrier is a matter primar- 
ily within the sound discretion of the head of the agency con- 
cerned, we believe that, in the interest of economy, employees who 
use privately owned vehicles for official travel, when such mode of 
travel is not to the advantage of the Government, should be 
charged leave for excess traveltime. 

Additionally, we have held that where excess time away from of- 
ficial duties was occasioned by the employee’s election to travel by 
privately owned vehicle as a matter of personal preference, the 
excess absence from work should be charged to annual leave. 56 
Comp. Gen. 865 (1977). 

Since we hold that Dr. Joseph should be reimbursed at the con- 
structive cost of rail transportation, the agency must determine the 
constructive traveltime Dr. Joseph would have taken for the same 
trip by rail. Because Dr. Joseph traveled by car and made three 
stops along the way for personal reasons, his absence totaled 7 
days. Accordingly, the normal work hours involved in the trip, in 
excess of those required for the same trip by rail transportation, 
may be charged to Dr. Joseph’s annual leave. 
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[B-210916] 


Statutory Construction—Prospective Effect of Acts 


Section 145 of Pub. L. 97-377, Dec. 21, 1982, which amends 5 U.S.C. 5546a(a) to pro- 
vide that certain instructors at the Federal Aviation Academy are entitled to premi- 
um pay, is effective from the date of enactment and is not retroactive to Aug. 3, 
1981, as were the original provisions of 5 U.S.C. 5546a(a) added by subsec. 151(a) of 
Pub. L. 97-276. The general rule is that an amendatory statute is applied prospec- 
tively only unless a retroactive construction is required by express language or by 
necessary implication. Neither the express language nor the legislative history sup- 
ports the view that the amendment made by sec. 145 is retroactively effective. 


Matter of: Federal Aviation Academy Instructors, May 20, 
1983: 


This is in response to a request for an advance decision by the 
Director of Personnel and Training of the Federal Aviation Admin- 
istration, Department of Transportation, as to whether instructors 
at the Federal Aviation Academy in Oklahoma City, Oklahoma, 
are entitled to premium pay retroactive to August 3, 1981. The 
question arises in view of the premium pay provisions (5 U.S.C. 
§ 5546a) added by section 151 of Public Law 97-276, October 2, 
1982, 96 Stat. 1186, 1200, as amended by section 145 of Public Law 
97-377, December 21, 1982, 96 Stat. 1830, 1917. As explained below, 
we find that the effective date of the instructors’ entitlement to the 
premium pay involved is not earlier than December 21, 1982, the 
date of passage of the amendment which included Federal Aviation 
Academy instructors under the coverage of the premium pay provi- 
sion set forth at 5 U.S.C. § 5546a(a). The statutory language does 
not provide that the instructors’ entitlement to premium pay under 
5 U.S.C. § 5546a(a) was to be retroactively effective nor does the 
legislative history clearly indicate that such entitlement was meant 
to be retroactive. 

Subsection 151(c) of Public Law 97276* amended Chapter 55 of 
title 5, United States Code, by adding the following provision for 
premium pay for certain employees of the Federal Aviation Admin- 
istration: 


§ 5546a. Differential pay for certain employees of the Federal Aviation Administra- 
tion. 


(a) The Administrator of the Federal Aviation Administration (hereafter in this 
section referred to as the “Administrator”) may pay premium pay at the rate of 5 
per centum of the applicable rate of basic pay to— 

(1) any employee of the Federal Aviation Administration who is— 

(A) occupying a position in the air traffic controller series classified not lower 
than GS-9 and located in an air traffic control center or terminal or in a flight serv- 
ice station; 

(B) assigned to a position classified not lower than GS-9 or WG-10 located in an 
airway facilities sector; or 

(C) Assigned to a flight inspection crew-member position classified not lower than 
GS-11 located in a flight inspection field office, the duties of whose position are de- 


*The provision in Public Law 97-276, Containing Appropriations for Fiscal Year 1983, relating the compensa- 
tion of certain employees of the Federal Aviation Administration is erroneously set out as Section 151 rather 
than Section 152. ion 151 follows another Section 151 which pertains to appropriations to the National En- 
dowment for the Humanities. The express language of several subsections of Section 151 as well as its legislative 
history clearly show that such section was intended to be enacted as Section 152 of Public Law 97-276. 
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termined by the Administrator to be directly involved in or responsible for the oper- 
ation and maintenance of the air traffic control system; and 

(2) any employee of the Federal Aviation Administration who is assigned to a 
flight test pilot position classified not lower than GS-12 located in a region or 
center, the duties of whose position are determined by the Adminisirator to be un- 
usually taxing, physically or mentally, and to be critical to the advancement of avi- 
ation safety. 


(b) The premium pay payable under any subsection of this section is in addition to 
basic pay and to premium pay payable under any other subsection of this section 
and any other provision of this subchapter. 

With regard to the effective date of 5 U.S.C. § 5546a, added by 
subsection 151(c), subsection 151(h\(1) of Public Law 97-276 pro- 
vided as follows: 

(hX1) The amendments made by subsections 152 (b), (c), (e), and (g) of this joint 
on shall take effect at 5 o’clock ante meridian eastern daylight time, August 

Thus, the employees covered by 5 U.S.C. § 5546a(a) as added by 
subsection 151(c) of Public Law 97-276 are entitled to the payment 
of premium pay thereunder retroactive to August 3, 1981. Howev- 
er, at the time it was first enacted, section 5546a(a) did not include 
employees occupying positions as instructors at the Federal Avi- 
ation Administration Academy. 

The legislative history of section 151 shows that it was enacted in 
part to fulfill for the air traffic controllers who continued to work 
after the strike against the Federal Government on August 3, 1981, 
the administrator’s prior commitment to propose legislation to in- 
crease controller benefits. See S. Rept. No. 97-581, 97th Cong. 2d 
Sess. 20-21. 

Section 145 of Public Law 97-377, December 21, 1982, Continuing 
Appropriations for Fiscal Year 1983, amended 5 U.S.C. § 5546a(a) to 
include premium pay for Academy instructors by adding immedi- 
ately after paragraph (2) the following: 


(3) a ny employee of the Federal Aviation Administration who occupies a position 


at the Federal Aviation Administration Academy, Oklahoma City, Oklahoma, the 
duties of which are determined by the Administrator to require the individual to be 
actively engaged in or directly responsible for training employees to perform the 
duties of a position described in * * * paragraph (1) of this subsection, and who, im- 
mediately prior to assuming such position at such Academy occupied a position re- 
ferred to in * * * paragraph (1) of this subsection. 

Thus, under 5 U.S.C. §5546a(a) as amended by section 145 of 
Public Law 97-377, an instructor at the Federal Aviation Adminis- 
tration Academy in Oklahoma City is entitled to premium pay pro- 
vided that he meets the conditions set forth therein. 

The Federal Aviation Administration has advised us in its sub- 
mission that its analysis is that the entitlement to premium pay 
for Academy instructors added by section 145 of Public Law 97-377 
is not retroactive but only operates prospectively from the date of 
enactment of Public Law 97-377. That is because the provision for 
retroactive application contained in subsection 151(h)\(1) of Public 
Law 97-276 only applied to amendments made by subsections 151 
(b), (c), (e), and (g) of Public Law 97-276. 
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The general rule is that an amendatory statute will be applied 
prospectively and not retroactively unless a retroactive construc- 
tion is required by express language or by necessary implication. 16 
Comp. Gen. 1051 (1937), 26 id. 592 (1947), and 29 id. 11 (1949). 

There is nothing in the language of either section 145 or any 
other section of Public Law 97-377 which provides that the amend- 
ment made by section 145 is to be effective on a retroactive basis. 
Neither is there any language in 5 U.S.C. § 5546a(a) as added by 
section 151 of Public Law 97-276 which would indicate that subse- 
quent amendments thereto are to be retroactively effective. In ad- 
dition, an examination of the legislative history of section 145 does 
not establish the existence of a legislative intent that the amend- 
ment made by section 145 was to be retroactively effective on the 
same basis as 5 U.S.C. § 5546a(a) as added by subsection 151(c) of 
Public Law 97-276. The statement of the Conference Committee on 
the amendment which was enacted as section 145 shows that the 
purpose of the section was to correct the inequity to instructors at 
the Academy which occurred because they were not entitled to pre- 
mium pay. However, we found nothing there that would indicate 
that the entitlement of instructors to premium pay under 5 U.S.C. 
§ 5546a(a) was to be retroactively effective. The report indicates 
that the amendment was in part intended to resolve possible diffi- 
culties in the future recruitment of instructors for the Academy. It 
states in part: 

The conferees have agreed to this provision in order to correct an inequity which 
arose upon the enactment of legislation to increase the compensation of air traffic 
controllers and related personnel in October. Under that legislation, instructors at 
the FAA Academy in Oklahoma City who train individuals to perform air traffic 
control, airway facilities, and flight inspection functions which would qualify for 
premium pay, would not themselves be entitled to premium pay. This section per- 
mits these instructors and their immediate supervisors to receive this premium pay. 

Without this expansion of coverage, recruitment of instructors for the Academy 
could be Suse’ because people in operational positions covered by premium pay 
would not want to accept a position at the Academy which would require giving up 
those benefits. The new provision requires that, in order to be eligible for premium 
pay, a person must have occupied a position in the field which would have been cov- 
ered by premium pay immediately prior to accepting a position as an instructor in 
the Academy. 

The conferees expect the Administrator to make the necessary coverage determi- 


nations as soon as practicable in order that these pay raises may become available 
as soon as possible. 


H.R. Rep. No. 97-980, 97th Cong. 2d Sess. 197 (1982). 


The remaining legislative history of section 145 consists of state- 
ments on the floor of the Senate by Senator Boren, the sponsor of 
the unprinted amendment number 1490 which, as amended, was 
enacted as section 145 of Public Law 97-377, and by Senator An- 
drews (the Chairman of the Subcommittee on Transportation, 
Senate Committee on Appropriations). See 128 Cong. Rec. 15098 
(daily ed., December 16, 1982). In part, Senator Andrews stated that 
he shared Senator Boren’s concern that all those Federal Aviation 
Administration employees who contributed to the strike recovery 
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should be treated fairly and equally and concluded in his remarks 
as follows: 

* * * It is an amendment that simply extends to those air traffic controllers, who 
were temporarily assigned as instructors at the Air Controller Training Academy 
the same bonus benefits and salary as received by the other air traffic controllers 


who stayed on the job during the recent emergencies, to make sure all these air 
traffic controllers who stayed on the job are treated alike. 


We are unable to view the above remarks on the intended equali- 
ty of the treatment of Academy instructors as sufficient to demon- 
strate a legislative intent that the amendment made by section 145 
of Public Law 97-377 would operate to provide entitlement of pre- 
mium pay on a retroactive as well as a prospective basis. In the 
absence of express language or a clear implication in the statute 
that section 145 was to be retroactively effective, we must agree 
with the Federal Aviation Administration that the Academy in- 
structors’ entitlement to premium pay under 5 U.S.C. § 5546a(a) is 
prospective only, from the date of enactment of Public Law 97-377, 
December 21, 1982. 


[B-204409] 


Courts—Judgments, Decrees, etc.—Res Judicata—Subsequent 
Claims 


An employee seeks a Comptroller General decision on his entitlement to salary re- 
tention. The General Accounting Office (GAO) adheres to the doctrine of res judi- 
cata to the effect that the valid judgment of a court on a matter is a bar to a subse- 
quent action on that same matter before the GAO. 47 Comp. Gen. 573. Since in Wil- 
liam C. Ragland v. Internal Revenue Service, Appeal No. 55-81 (C.A.F.C. November 
1, 1982), it was previously decided that the employee was not entitled to saved pay 
benefits, the GAO will not consider his claim for salary retention. 


Matter of: William C. Ragland—Claim For Salary Retention— 
Res Judicata, May 23, 1983: 


Mr. William C. Ragland seeks a Comptroller General decision on 
his entitlement*to salary retention. The United States Court of Ap- 
peals for the Federal Circuit specifically decided in this same 
matter that he was not entitled to saved pay benefits. William C. 
Ragland v. Internal Revenue Service, Appeal No. 55-81 (C.A.F.C. 
November 1, 1982). The issue is whether the General Accounting 
Office will consider his claim in light of the previous judgment of 
the United States Court of Appeals for the Federal Circuit denying 
it. We conclude that his claim will not be considered, because it is 
barred by our application of the doctrine of res judicata. 

Mr. Ragland was an employee of the Internal Revenue Service in 
Washington, D.C. When his position was eliminated, he was reas- 
signed to a position at the same grade in Houston, Texas. He be- 
lieved this pesition to be a “sham,” which would be abolished after 
he relocated. Prior to his reporting for duty in Houston, he accept- 
ed a lower-graded position with another unit of the Internal Reve- 
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nue Service in Washington, D.C. He signed a statement indicating 
that he voluntarily accepted the lower-graded position. 

Under 5 U.S.C. §§ 5362 and 5363 (Supp. IV 1980), and the imple- 
menting regulations at 5 C.F.R. Part 536 (1983), certain Federal 
employees who have been subject to reductions in grade as a result 
of grade reclassification actions or reduction-in-force actions, ac- 
quire certain entitlements to grade and pay retention. However, a 
Federal employee who is reduced in grade or pay at his own re- 
quest acquires no such entitlements. 5 U.S.C. §§ 5362(d)\(2) and 
5363(cX3); and 5 C.F.R. § 536.105(a\3). If Mr. Ragland voluntarily 
accepted the lower-graded position, he would have no entitlement 
to grade or pay retention. 

The Internal Revenue Service denied Mr. Ragland grade and pay 
retention, since it viewed Mr. Ragland’s reduction-in-grade as 
having been at his own request. Mr. Ragland—because he views 
the reassignment to the Houston position as a “sham”—has con- 
tended that his acceptance of the lower-graded position was his 
only option. He has argued that his acceptance of the lower-graded 
position was not voluntary; therefore, qualifying him for grade and 
pay retention. 

On November 20, 1980, Mr. Ragland filed a claim for salary re- 
tention in this matter with our Claims Group. Previously, the 
Merit Systems Protection Board dismissed an action brought before 
it in this same matter by Mr. Ragland. William C. Ragland v. In- 
ternal Revenue Service, MSPB Decision No. DC075209252 (Septem- 
ber 30, 1980). The Merit Systems Protection Board later denied his 
petition for review of this matter. William C. Ragland v. Internal 
Revenue Service, MSPB Decision No. DC075209252 (June 11, 1981). 
Our Claims Group denied Mr. Ragland’s claim, by Certificate of 
Settlement Z-2827974, dated December 15, 1981, because it found 
that he had been placed in the lower-grade position as a result of 
his personal request. On January 30, 1982, Mr. Ragland appealed 
our Claims Group’s decision. However, subsequently, we discovered 
that he had proceeded to active litigation with this same matter 
before the United States Court of Claims (later the United States 
Court of Appeals for the Federal Circuit) appealing the earlier 
Merit Systems Protection Board’s decisions dismissing his action. 

It is one of our Office’s longstanding rules that we will not act on 
matters which are in the courts during pendency of litigation be- 
cause the eventual outcome of the litigation may resolve the 
matter. See Morris Mechanical Enterprises, Inc., B-200552, March 
16, 1982. Since Mr. Ragland had elected to proceed to active litiga- 
tion in court, we discontinued consideration of his appeal of our 
Claims Group’s certificate of settlement. 

Mr. Ragland lost in his litigation of this matter before the 
United States Court of Appeals for the Federal Circuit. William C. 
Ragland v. Internal Revenue Service, previously cited. Having lost 
in one forum, he desires to try another. He requests that his claim 
before us be renewed, “{[s]ince the Merit Systems Protection Board 
did not rule on the question of salary retention * * *” 
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The General Accounting Office adheres to the doctrine of res ju- 
dicata to the effect that the valid judgment of a court on a matter 
is a bar to a subsequent action on that same matter before the 
General Accounting Office. 47 Comp. Gen. 573 (1968); Ronald H. 
Whelan, B-198763, June 25, 1980. We note that regardless of 
whether the Merit Systems Protection Board ruled on Mr. Rag- 
land’s entitlement to salary retention, the United States Court of 
Appeals for the Federal Circuit did. In this same matter—involving 
the same events, parties, issue, and argument—the United States 
Court of Appeals for the Federal Circuit decided that Mr. Ragland 
“* * * is not entitled to saved grade and pay benefits.” William C. 
Ragland v. Internal Revenue Service, previously cited, at 3. 

Therefore, since Mr. Ragland’s claim has been considered and 
dismissed in court, the General Accounting Office will not consider 
his claim for salary retention. 


[B-206706] 


Officers and Employees—Transfers—Temporary Quarters— 
Subsistence Expenses—Computation of Allowable Amount 


A transferred employee reclaims $25 per day for temporary quarters while residing 
with friends at new duty station. Agency disallowed amount claimed as unreason- 
able in view of lack of documentation to substantiate basis for the $25 or to estab- 
lish that host family did incur extra expenses. Under Federal Travel Regs. para. 2- 
5.4c, agency provided a formula under which maximum reimbursement was $375 for 
10-day period in question. Since employee has been reimbursed $343.22 for meal sub- 


sistence expenses, maximum available for odame is $31.78 for 10-day period. There- 


fore, agency requirement for substantiation of $25 per day does not appear to be 
germane. Employee need only support lodging expense of friends for $31.78 for 10- 
day period. We hind amount reasonable saad upon use of host’s utilities, cleaning 
services and linens. 


Matter of: Gene R. Powers—Temporary Quarters Subsistence 
Expenses, May 23, 1983: 


This decision results from the submission by the Chief, Disburse- 
ments Section, Bureau of Indian Affairs (Bureau), Department of 
the Interior of the reclaim voucher of Gene R. Powers, an employee 
of the Bureau, for temporary quarters expenses which were deduct- 
ed from his original voucher on the basis that he had not furnished 
adequate substantiation that a friend, in whose home he had 
lodged, had incurred additional expenses as claimed. Under the 
analysis which follows we determine that the agency did not prop- 
erly consider the effective amount of the claim remaining after 
meal and miscellaneous expenses were paid, and we hold that Mr. 
Powers is entitled to additional temporary quarters subsistence ex- 
penses (TQSE) reimbursement. 

Incident to a transfer from Portland, Oregon, to Washington, 
D.C., Mr. Powers and his wife occupied temporary quarters in the 
home of friends in Great Falls, Virginia, a suburb of Washington, 
D.C., from February 29 through March 11, 1980. Mr. Powers’ re- 
claim voucher only concerns the first 10-day period during which 
his subsistence expenses were itemized. His TQSE totaled $593.22 
of which $343.22 was approved for payment and the balance of 
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$250, which represented the total lodging expense for the period 
claimed by Mr. Powers, was denied. Mr. Powers submitted a re- 
ceipt which showed that the $250 claimed represented $25 per day 
which he paid to friends for the use of their home as temporary 
quarters for himself and his wife. The agency denied the temporary 
quarters expenses as it was dissatisfied that the cost information 
submitted by Mr. Powers was reasonable or that it could adequate- 
ly verify that Mr. Powers’ friends did in fact incur additional ex- 
penses as a result of Mr. Powers’ stay. The agency also referenced 
our decision published in 52 Comp. Gen. 78 (1972). 

Responding to the Bureau’s request that he supply documenta- 
tion to substantiate the reasonableness of his temporary quarters 
payments to his friends, Mr. Powers submitted a letter he obtained 
from a motel located in the vicinity of his friends’ house which 
showed that the daily motel rates were approximately double the 
amounts which he was claiming. Upon being informed by the 
Bureau that this was not considered relevant, he submitted the fol- 
lowing breakdown of the daily per person expenses upon which the 
payment of $25 was predicated: electricity—$2; natural gas—$1.50; 
water—$1; laundry—$1; linens & towels—$1.50; telephone $0.50; 
cleaning of room—$5 which totaled $12.50 times 2 persons for a 
daily rate of $25. The Bureau found the above cost itemization to 
be unreasonable, and therefore deducted the total lodging expenses 
from Mr. Powers’ voucher, and reimbursed him for all other sub- 
sistence expenses as claimed. 

Pursuant to 5 U.S.C. § 5724a (1976), paragraph 2-5.4 of the Feder- 
al Travel Regulations (FTR), FPMR 101-7, May 1973, authorizes, 
under proper circumstances, the payment of subsistence expenses 
of an employee and his immediate family while occupying tempo- 
rary quarters when the employee is transferred to a new official 
station. This regulation requires reimbursement only for actual 
subsistence expenses incurred, provided they are reasonable as to 
amount. 

The amount which may be reimbursed for temporary quarters 
subsistence expenses is set forth in FTR paragraph 2-5.4(c) which 
provides that reimbursement shall be the lesser of either the actual 
amount of allowable expenses incurred for each 10-day period or a 
daily rate not in excess of 75 percent of the maximum statutory 
per diem for the employee and two-thirds of that rate for each 
family member. Based upon a maximum per diem rate of $30 then 
established by the Department of the Interior for change of station 
travel and temporary quarters, Mr. Powers’ reimbursement could 
not exceed $22.50 for himself and $15 for his wife or $37.50 per day. 
Therefore, for the first 10-day period, $375 is the maximum payable 
of which $343.22 has been paid as indicated above, leaving only 
$31.78 as the maximum payment which may be authorized for tem- 
porary quarters reimbursement for this 10-day period. (The 11th 
and 12th days are not at issue since only $25 for each of those days 
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is reimbursable for TQSE under FTR paragraph 2-5.4(c). Since Mr. 
Powers’ actual expenses, excluding lodging, exceeded $25 for each 
of these days, he has been reimbursed the maximum daily rate of 
$25.) 

While reimbursement for charges for lodging and related serv- 
ices supplied by friends or relatives may be allowable, we have con- 
sistently held that what is reasonable depends upon the circum- 
stances of each case. Richard E. Nunn, 58 Comp. Gen. 177 (1978). 
In determining what is reasonable, factors such as an increase in 
the use of utilities, hiring of extra help, and extra costs incurred by 
the relative or friend are to be taken into consideration. The onus 
is on the claimant to provide sufficient information to enable the 
employing agency to determine the reasonableness of his claim, 
and it is not enough to show that the amount is less than the com- 
mercial rate or the maximum rate allowable under the regulations. 
James W. Clark, B-193331, April 5, 1979, and cases cited therein. 
We have stated that it is the responsibility of the employing 
agency, in the first instance, to insure that expenses are reason- 
able. Jesse A. Burks, 55 Comp. Gen. 1107 (1976). However, even 
though the determination of what is reasonable is primarily the re- 
sponsibility of the employing agency, the agency may not make 
such a determination arbitrarily and without adequate information 
to justify the amount arrived at. Gordon S. Lind, B-182135, Novem- 
ber 7, 1974; Michael J. Scullin, B-187822, June 1, 1977. 

As indicated above, the agency without explanation determined 
Mr. Powers’ claim of $25 per day or $250 for the relevant 10-day 
period for lodging of himself and his wife to be unreasonable. How- 
ever, since Mr. Powers’ maximum additional entitlement for tem- 
porary quarters for the entire 10-day period is limited to $31.78 per 
FTR paragraph 2-5.4c as explained above, it is apparent that the 
agency’s consideration of the $250 claimed to be unreasonable does 
not focus on the relevant amount still subject to payment. Rather 
the agency should have considered the reasonableness only of the 
maximum amount reimbursable under applicable regulation, 
$31.78, rather than the amount claimed ($250) before consideration 
of the approved meal and miscellaneous expenses. 

The record in the instant case lacks a proper basis to support an 
agency determination that the amount of $31.78 for lodging for the 
10-day period was unreasonable under the circumstances. To the 
contrary, we believe that the inherent inconvenience experienced 
by Mr. Powers’ friends, the increase in labor required, including 
room cleaning and supply of linens furnished, and the increased 
cost of utilities justify a conclusion that a total amount of $31.78 
for the entire 10-day period was reasonable in the absence of evi- 
dence to the contrary. 

Accordingly, Mr. Powers’ reclaim voucher should be paid in ac- 
cordance with the guidance outlined above. 
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[B-200108} 


Courts--Magistrates—Authority— Withdrawal From Court 
Registry Funds 


Upon consent of all the parties, a magistrate may be specially designated to make 
final determinations of the district court in all civil matters. 28 U.S.C. 636(c), as 
amended in 1979. Therefore, in those cases a magistrate may also be legally author- 
ized to order withdrawal of money from the court registry. 


Matter of: Magistrates’ Authority to Order Withdrawals from 
Court Registry Funds, May 24, 1983: 


The General Counsel of the Administrative Office of the Courts 
has asked whether a United States District Court Judge may dele- 
gate to U.S. magistrates the authority to order withdrawals of 
moneys deposited into the court registry. 

Pursuant to 28 U.S.C. § 2042 (1976), an order of the court is re- 
quired before withdrawal of money from the court registry. Mr. 
Carl Imlay, the General Counsel, for both legal and policy reasons, 
is of the opinion that the magistrate cannot be delegated the au- 
thority to make withdrawals from the court registry. At least in 
one particular class of cases, we disagree with the question of the 
legal authority. 

The statute referred to above required until 1948 that a judge 
order withdrawal of the money. In that year the statute was re- 
vised, omitting any reference to judges with regard to the with- 
drawal of registry funds. The substitute language, contained in 28 
U.S.C. § 2042, states in relevant part, “No money deposited shall be 
withdrawn except by order of the court.” The legislative history of 
this change does not indicate an intention to alter the substantive 
requirements of this longstanding provision. For this and other rea- 
sons, the General Counsel concludes that a judge still has to order 
a withdrawal. 

The General Counsel advises that magistrates are appointed for 
limited terms under the Federal Magistrates Act, 28 U.S.C. §§ 631 
et seq. (1976 and Supp. V). He describes their jurisdiction as limited 
in nature and including: 

The conduct of initial proceedings in criminal cases, the trial of federal misde- 
meanor cases by consent of the defendant, the handling of certain pretrial matters 
by reference from the court, and the conduct of civil jury trials by consent of all 
parties. 

We agree that when the magistrates were created to replace the 
system of U.S. commissioners, Congress intended to restrict severe- 
ly their jurisdiction. However, in the Act of October 10, 1979, Pub. 
L. No. 96-82, 93 Stat. 648, § 2(2), which among other things added 
subsection 636(c) to title 28, Congress expressly expanded the mag- 
istrates’ jurisdiction to permit, with the consent of the parties, 
magistrates to try any civil case and to have that case brought di- 
rectly on appeal to a United States Court of Appeals. The relevant 
Senate report on the bill reads in pertinent part: 

The bill would permit magistrates, where specially designated by their district 


courts, to try any civil case upon the consent of the parties. * * * Magistrates pres- 
ently have no explicit authorization to finally decide civil cases. The bill would 
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suptieitty yout: wut: Suvteliction ant tom anity nek soainen the expats 
practice now being carried on in a number of districts under 28 USC. § 636(bK(2) 
and (bX3). * * * ‘Under the bill, an appeal of right lies from the final judgment of a 
a apeatet Atha Aegpemedeeti: span saver tm tea ob tn eam ie er 

The magistrate is egpeeress te Goat Gr enty 6 a ne Ge anes 
court and the appeal will be handled in the same manner and priority as if the dis- 
trict court had entered the final judgment directly. * * * The bill also provides an 
alternative method for taking appeals if the parties consent to the alternative 
method at the time the reference to the magistrate is made. In such cases, the 
appent of sight, rum the suaieivatys Sainen Soe We to De diate ctoek, fn te 
same manner that an appeal is taken from a j it of the District judge or 
such other manner as the parties may stipulate. ite Report No.74, 36th Cong. 
lst Sess. 4-5 (1979). 

Moreover, it does not seem to be consistent with the role of 
United States magistrates, set, forth in the statute quoted above, to 
require a District judge to sign all orders requiring a return of col- 
lateral in a traffic case heard by a magistrate and dismissed, or the 
return of a cash bond in a misdemeanor trial when the magistrate 
found the defendant not guilty. Instead of relieving the District 
judge of some of his burden of litigation by permitting him to dele- 
gate certain cases to a magistrate, the District judge would be 
forced to review the magistrate’s disposition of the case in order to 
support his order to withdraw funds from the registry to return 
them to the depositor. 

Nowhere in subsection (c) does the Congress directly address the 
issue of the magistrates’ legal authority to order withdrawals from 
the court registry. However, it seems clear that magistrates, in this 
limited class of cases, are intended to have the power to make a 
final disposition of these cases in lieu of the District court judge. 
For example, as one magistrate pointed out in a letter to the Ad- 
ministrative Office of the Courts: 

It would appear to us that the power to order exoneration or forfeiture of bonds in 
criminal cases is clearly and necessarily broad enough to encompass the ordering of 
the return of funds a bondsman has paid into the registry of the court on a forfeit- 
ure of bond 

We think, therefore, that magistrates do have the legal authority 
to order withdrawals from the registry in cases they have decided 
for the District court. This is buttressed, although indirectly, by 
section 636(b) which provides: “A magistrate may be assigned such 
additional duties as are not inconsistent with the Constitution and 
the laws of the United States.” 

Accordingly, it would appear that magistrates have the legal au- 
thority to order withdrawals of funds from the court registry, at 
least in cases for which, by consent of the parties, they have the 
authority to enter the judgment of the District court. 

The General Counsel of the Administrative Office also expresses 
policy reasons for denying this authority to magistrates. For exam- 
ple, he states that ‘potentially serious practical problems * * * 
could arise from a proliferation” of those who can order withdraw- 
als, Those problems are not specifically identified, but in any event, 
they are primarily for the Administrative to resolve. 

Allowing the magistrates to order withdrawals does not violate, 
as the General Counsel indicates it might, any of our decisions. Our 





406 DECISIONS OF THE COMPTROLLER GENERAL [62 


decisions which the General Counsel cites are intended to preclude 
accountable officers with actual physical custody of money from 
having to compromise the security of the funds entrusted to their 
care by sharing the facilities given to the employee to safeguard 
the money. They are therefore not applicable to magistrates who 
do not have physical custody of any funds. 


[B-198634] 


Military Personnel—Record Correction—General Accounting 
Office Jurisdiction 


Corrections of military records made pursuant to actions by boards for correction of 
military records under 10 U.S.C. 1552 are final and conclusive on all officers of the 
United States, except when procured of fraud. Thus, the Comptroller General does 
not have jurisdiction to review correction board actions in individual cases but must 
apply the pertinent laws and regulations to the facts as shown by the corrected re- 
cords to determine the amounts payable as a result of the corrections. 


Pay—Retired—Computation—Alternate Method—Public Law 
94-106 Effect 


An Army officer, after completing over 30 years of active service, who could have 
retired with retired pay unconditionally resigned from the military in 1961. Subse- 
quently, the Army Board for Correction of Military Records corrected the officer’s 
record to show that he retired in Feb. 1982. His situation falls within the provisions 
of 10 U.S.C. 1401a(f) for the computation of his retired pay since he initially retired 


in 1982 and initially became entitled to retired pay at that time. However, under 
that section the 1972 basic pay rates (which would be most advantageous to him) in 
computing his retired pay may not be used because he was not a member of the 
Army in 1972. Thus, he could not have retired then and had no grade or basic pay 
rate for use in computing retired pay. 


Matter of: Major General Edwin A. Walker, AUS (Retired), 
May 25, 1983: 


Background 


This action is in response to a request from a disbursing officer 
of the Army Finance and Accounting Center for an advance deci- 
sion concerning the application of 10 U.S.C. § 140la(f) (1976) in 
computing the retired pay of Major General Edwin A. Walker, 
AUS, Retired. The request was forwarded here by the Office of the 
Comptroller of the Army under Control Number DO-A-1416, allo- 
cated by the Department of Defense Military Pay and Allowance 
Committee. 

We also have been advised by Department of Justice representa- 
tives that the case of Edwin A. Walker v. United States, No. 169- 
80C (Ct. Cl. filed April 10, 1980), involving General Walker’s retired 
pay, currently being litigated in the United States Claims Court, 
has been suspended pending our determination as to whether sec- 
tion 1401a(f) is applicable under the present circumstances. 

In deciding this case we have given full consideration to argu- 
ments made on General Walker’s behalf in a brief filed with us by 
his attorney, Joseph Dinsmore Murphy, Esq. 
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Facts 


In 1961 General Walker, who was then a Regular Army officer, 
held the permanent grade of brigadier general and the temporary 
grade of major general. For personal reasons he submitted his un- 
qualified resignation from the Army in October 1961, which was ac- 
cepted, and he was discharged from his commission on November 
4, 1961. Although he had completed over 30 years of active service 
at the time of his resignation and was eligible to request retire- 
ment under 10 U.S.C. § 3918, he specifically rejected retirement 
and receipt of retired pay at that time. Subsequently, in November 
1973 General Walker applied to the Army for retired pay retroac- 
tive to 1961. The Army advised him that since he had resigned, not 
retired, he was not entitled to retired pay. However, his request 
was forwarded to the Army Board for Correction of Military Re- 
cords to be treated as an application for a correction of his records 
to allow him the retired pay of a major general retroactive to 1961. 
The Board denied that application. However, after additional corre- 
spondence, the Board gave further consideration to the matter 
based on another application filed in August 1981. At that time, 
the Board deemed it inappropriate to make General Walker’s re- 
tirement retroactive to 1961 because he had failed to take advan- 
tage of this option to retire at that time. However, the Board did 
recommend that his military records be changed to show that, 
under the authority contained in 10 U.S.C. § 597, he was appointed 
and accepted a warrant in the grade of chief warrant officer, W-4, 
in the United States Army Reserve on January 31, 1982, and that 
under the authority contained in 10 U.S.C. § 1293 and 10 U.S.C. 
§ 3964, respectively, he was retired on February 1, 1982, and ad- 
vanced on the retired list to the grade of major general, O-8. On 
June 21, 1982, the Assistant Secretary of the Army approved the 
recommendation of the Board and the recommended action was 
taken pursuant to 10 U.S.C. § 1552. 

We are asked the following questions concerning the computa- 
tion of General Walker’s retired pay: First, may General Walker’s 
retired pay be computed using the provisions of 10 U.S.C. 
§ 1401la(f)? If the answer to this question is affirmative, may the Oc- 
tober 1972 hasic pay rates be used in computing General Walker’s 
retired pay since these rates would be of the greatest benefit to 
General Walker even though he had no military status in 1972? Al- 
ternatively, may the pay rates in effect in October 1961, just prior 
to his resignation but while he was on active duty, be used in com- 
puting General Waiker’s retired pay? We find that while General 
Walker’s retirement falls within the provisions of section 1401la(f), 
that provision does not allow the use of the 1972 pay rates in com- 
puting his retired pay, and that using the 1961 pay rates would be 
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Questions Presented 


of no benefit to him since the 1981 rates otherwise applicable result 
in more retired pay for him. 


Discussion 

Section 1552 of title 10, United States Code, authorizes correc- 
tions of military records, such as were made in General Walker’s 
case, when considered necessary by the Secretary concerned to cor- 
rect an error or remove an injustice. Such record corrections are 
“final and conclusive on all officers of the United States,” except 
when procured by fraud. 10 U.S.C. § 1552(a). General Walker’s at- 
torney cites various irregularities which he perceives in the Correc- 
tion Boards’ proceedings in General Walker’s case and argues that 
if the Board had acted properly, it would have corrected General 
Walker’s record in 1973 to place him on the retired list at that 
time. However, unlike the Claims Court, which reviews Correction 
Board actions to determine whether they have been arbitrary, ca- 
pricious, or not in accordance with law, we have no jurisdiction to 
perform such a review. Our role is to see that payments to be made 
as a result of a record correction under 10 U.S.C. § 1552 are made 
in the amounts determined due by applying the pertinent laws and 
regulations to the facts shown by the records as corrected. 34 
Comp. Gen. 7 (1954); 38 id. 208 (1958). Therefore, in this case we 
must apply the pertinent statutes to the facts as shown in the cor- 
rected record, to determine General Walker’s retired pay entitle- 
ment. 

General Walker resigned in 1961 and had no military status 
from that time until January 31, 1982, when by correction of his 
records he was appointed as a warrant officer and the next day 
placed on the retired list. The Correction Board action did not 
change the fact that he had resigned and had not retired in 1961, 
ner did it restore his military status in 1973 or at any other time 
until 1982. Thus, he was on neither the active nor retired lists from 
November 1, 1961, until February 1, 1982. 

Regular Army officers, such as General Walker was prior to his 
resignation, are entitled to retired pay only if they are “retired.” 10 
U.S.C §§ 3918, 3929, 3991. A retired Regular Army officer countin- 
ues to hold a military office, remains a member of the Regular 
Army, and in effect receives retired pay characterized as reduced 
compensation for reduced services. See 10 U.S.C. § 3075; United 
States v. Tyler, 105 U.S. 244 (1881); and McCarty v. McCarty, 453 
U.S. 210, 222-224 (1981). A Regular officer’s loss of his status as a 
military officer entails loss of entitlement to retired pay. Hooper v. 
United States, 164 Ct. Cl. 151 (1964); Matter of Snyder, 58 Comp. 
Gen. 566, 568 (1979); and McCarty v. McCarty, cited above. Since 
General Walker, by resigning in 1961, lost his military status at 
that time, there is no basis for us to authorize payment to him of 
retroactive retired pay for the period from the date of his resigna- 
tion, or from any other date, until he was placed on the retired list 
on February 1, 1982, by the record correction action. General Walk- 





Conip: Gen) DECISIONS OF THE COMPTROLLER GENERAL 409 


er’s entitlement to retired pay began effective February 1, 1982, 
and it is in regard to the computation of that pay which the ques- 
tions concerning 10 U.S.C. § 1401a(f) relate. 


Application of Section 1401a(f) 


Since by the record correction action General Walker was retired 
effective February 1, 1982, under 10 U.S.C. § 1293, as a warrant of- 
ficer, but on that same date was advanced on the retired list to 
major general under 10 U.S.C. § 3964, his retired pay is computed 
under 10 U.S.C. § 3992. Under section 3992 retired pay is computed 
by multiplying 2% percent times the member’s creditable years of 
service. The percentage thus derived is then applied to the monthly 
basic pay of the grade to which he was advanced, major general, O- 
8, to determine the amount of monthly retired pay. 

However, there is also to be considered 10 U.S.C § 1401a which in 
general directs that military retired pay be adjusted to reflect ad- 
justments in civil service annuities which are based on changes in 
the Consumer Price Index. Subsection 140la(f) was added by sec- 
tion 806 of the Department of Defense Appropriation Authorization 
Act, 1976, Public Law 94-106, October 7, 1975, 89 Stat. 538-539, 
commonly referred to as the “Tower Amendment.” That subsection 
provides: 

(f) Notwithstanding any other provision of law, the monthly retired or retainer 
pay of a member or a former member of an armed force who initially became enti- 
tled to that pay on or after January 1, 1971, may not be less than the monthly re- 
tired or retainer pay to which he would be entitled if he had become entitled to 
retired or retainer pay at an earlier date, adjusted to reflect any applicable in- 
creases in such pay under this section. In computing the amount of retired or retain- 
er pay to which such a member would have been entitled on that earlier date, the 
computation shall, subject to subsection (e) of this section, be based on his grade, 
length of service, and the rate of basic pay applicable to him at that time. [Italic 
supplied.]} 

Subsection 1401a(f) was adopted to alleviate the so-called “retired 
pay inversion” problem, which was created by the fact that for sev- 
eral years upward cost-of-living adjustments of retired and retainer 
pay under 10 U.S.C. §140la had occured in greater amounts and 
with greater frequency than increases in active duty military basic 
pay. The result of this was that many of those who remained on 
active duty after becoming eligible for retirement were losing con- 
siderable amounts of retired pay. Subsection 1401la(f) was intended 
to provide an alternate method of calculating retired pay. It essen- 
tially involves calculating the maximum amount of retired pay 
based not on the member’s actual retirement but rather on his ear- 
lier eligibility for retirement. See the colloquy in the Senate at the 
time the provision was adopted, 121 Cong. Rec. 17581-17587 (1975); 
S. Rep. No. 94-385, 94th Cong., lst Sess, 73 (1975); 59 Comp. Gen. 
691 (1980); 56 id. 740 (1977). 

We have long followed the rule that in construing a statute, 
words and phrases should be given their plain, ordinary and usual 
meaning unless a different purpose is clearly manifested in the 
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statute or its legislative history. See 46 Comp. Gen. 392 (1966). Sec- 
tion 140la(f) clearly states that the retired or retainer pay of a 
member who initially became entitled to that pay on or after Janu- 
ary 1, 1971, may not be less than the monthly retired or retainer 
pay to which he would be entitled if he had become entitled to re- 
tired or retainer pay at an earlier date. 

Therefore, in answer to the first question, General Walker “‘ini- 
tially became entitled” to retired pay when he was placed on the 
retired list on February 1, 1982. Although he had over 30 years of 
service in 1961 and therefore was eligible to retire at that time, he 
did not become entitled to retired pay then because he chose to 
resign rather than retire. Accordingly, General Walker’s 
retirement situation falls within the first sentence of 10 U.S.C. 
§ 1401a(f). 

In answer to the second question as to whether the October 1972 
basic pay rates may be used in computing General Walker’s retired 
pay, since in 1972 he was not a member of the Army (he had re- 
signed in 1961), he could not have retired in 1972. General Walker 
had no “grade” or “rate of basic pay”. in 1972. Thus, the more ad- 
vantageous 1972 pay rates may not be used in computing his re- 
tired pay under the provision of section 1401a(f), which specifically 
provides that in computing the amount of retired or retainer pay to 
which he would have been entitled on that earlier date, the compu- 
tation shall be based on the “grade” and “basic pay rate” applica- 
ble to him at that time. See, e.g., 56 Comp. Gen. 740 (1977). 

For the same reasons we may not compute his retired pay on the 
basis of his eligibility for retirement in 1973, as his attorney 
argues. While General Walker requested that his records be cor- 
rected then, the Correction Board did not take the action request- 
ed, and under the corrected records, as is indicated above, he had 
no military status in 1973. 

As to the last question concerning whether the 1961 pay rates 
may be used, in 1961 General Walker was on active duty, he had a 
grade and pay rate, and he had over 30 years of service. Therefore, 
at that time the literal language of section 140la(f) was satisfied. 
However, we have been advised by the Army that the basic pay 
rates in effect in 1961 would be least advantageous to General 
Walker when compared with the 1972 rates and the October 1981 
rates. Thus, the question concerning the 1961 rates need not be an- 
swered. Accordingly, the October 1981 rates should be used in com- 
puting his retired pay. 


[.B-205154.2} 


General Accounting Office—Audits—Authority—Foreign 
Assistance Act Activities" 


Pursuant to the Budget and Accounting Act, 1921, as amended, 31 U.S.C. 712, 716(a) 
(formerly 31 U.S.C. 53(a)), and the Legislative Reorganization Act of 1970, as amend- 
ed, 31 U.S.C. 716(b) (formerly 31 U.S.C. 1154(a)), the General Accounting Office 
(GAO) is authorized to conduct comprehensive audits of activities under sec. 607(a) 
of the Foreign Assistance Act, as amended, 22 U.S.C. 2357(a), where Federal agen- 
cies directly participate in carrying out international agreements, such as those of 
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the United States-Saudi Arabia Joint Commission on Economic Cooperation. Our 
audit authority extends to Joint Commission procurements and contracts even 
though the funding is wholly provided by Saudi Arabia. 


Contracts—Protests—Authority To Consider—United States- 
Saudi Arabia Joint Commission On Economic Cooperation 
Procurements 

The GAO is not authorized to settle and adjust the dollar account used to hold 
Saudi Arabian monies a. Commission project costs, and thus, will not 
entertain bid protests of Joint Commission procurements where, as in all Joint Com- 
mission Projects mere one, no United States funds are involved at any stage of the 


procurement. The holding in Mandex, Inc., B-204415, Oct. 13, 1981 is affirmed. For- 
eign Military Sales procurements are distinguished. 


To The Honorable Douglas Barnard, House of 
Representatives, May 31, 1983: 


This further responds to letters of October 6 and 27, 1981, June 
2, 1982 and October 26, 1982, from the late Benjamin S. Rosenthal 
concerning the General Accounting Office’s authority to audit the 
procurements and contracts of projects carried out under the aegis 
of the United States-Saudi Arabia Joint Commission on Economic 
Cooperation (Joint Commission), and its corresponding right to 
obtain access to all records which, in GAO’s judgment, are neces- 
sary to conduct the audit. He was also interested in our reconsider- 
ation of the Office’s Holding in Mandex, Inc., B-204415, October 13, 
1981, in which we declined to consider a bid protest of a Joint Com- 
mission procurement. Finally, he asked a series of questions per- 
taining to the applicability of United States laws and regulations to 
Joint Commission contracts. We understand from your staff that 
the Subcommittee is still interested in our opinion on all these 
topics. 

We conclude that GAO is authorized to audit Joint Commission 
activities, including its procurements and contracts, and therefore 
has a right of access to any books, documents, papers, or records 
necessary to perform the audit. On the other hand, we sustain our 
conclusion in Mandex, supra, that we are without authority to en- 
tertain bid protests of procurements supporting Joint Commission 
projects since the governing agreement between the United States 
and Saudi Arabia provides both for full funding of those projects of 
Saudi Arabia in advance of any commitment being made by the 
United States, and for holding the United States harmless against 
any and all claims arising from project work. 

With regard to the remaining inquiry, we would point out, that 
absent a contractual provision to the contrary, United States law 
generally would govern Joint Commission project contracts per- 
formed in the United States, but would not apply to contracts ex- 
ecuted and performed in Saudi Arabia. It also appears from the 
contracts we have reviewed that various United States laws and 
regulations are specifically incorporated in the contracts. The de- 
tailed analysis of all the contracts is not yet complete and will be 
provided at a later time. This opinion will answer the questions 
about the extent of our audit and bid protest authority. 
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I. Background 


Section 607(a) of the Foreign Assistance Act of 1961, as amended, 
22 U.S.C. § 2357(a), authorizes United States agencies, upon Presi- 
dential determination, to furnish services and commodities to 
friendly countries on an advance of funds or reimbursement basis. 
Pursuant thereto, in February 1975 the United States entered into 
a 5-year Technical Cooperation Agreement with Saudi Arabia,’ 
TIAS 8072, to facilitate the furnishing of technical and advisory 
services. The Agreement was intended to implement the goals of 
the United States-Saudi Arabia Joint Commission on Economic Co- 
operation established by Joint Statement of the United States and 
Saudi Arabia on June 8, 1974. TIAS 7974. The Joint Commission is 
headed by the United States Secretary of the Treasury and the 
Saudi Arabian Minister of State for Finance and National Econo- 
my. 

Pursuant to the Agreement, Federal agencies, with the Treasury 
Department acting as the administering agency, enter into project 
agreements with the respective Saudi Arabian ministries. These 
agreements involve Saudi Arabia paying Treasury and other Feder- 
al agencies substantial sums of money for the services provided by 
the agencies; predominantly the services of agency employees. - 
Thus far, twenty-three project agreements have been concluded; 
eighteen projects currently are under way. 

The Agreement intends that Saudi Arabia provide all the fund- 
ing for the projects. Thus, section 5(a) calls for Saudi Arabia to es- 
tablish in the United States Treasury a dollar account into which 
it advances the full amount of funds necessary to cover Joint Com- 
mission project costs; subsection (d) states that the United States 
shall not be obligated to provide services for which funds are not 
available in the trust account; and by section 9a) Saudi Arabia 
agrees to hold the United States harmless against any and all 
claims arising from the services furnished under the Agreement. 

The United States agencies providing services to the particular 
Joint Commission projects, including the services of agency employ- 
ees, determine whether they are to be reimbursed or advanced 
funds from the account for a particular project, depending on their 
budget and fiscal procedures. When funds are advanced to an 
agency, they are credited to the appropriation accounts used to 
cover project expenditures; when they are reimbursed, they replen- 
ish agency appropriations already expended on a project. To our 
knowledge, with one exception, all Joint Commission projects were 
fully funded by Saudi monies in the dollar account. The exception, 
the Soleras project, is equally funded by the Department of Energy 
and the Saudi Arabian National Center for Science and Technol- 
ogy. 


'The agreement has been extended for an additional 5 years. 
2In GAO/ID 83-4, at 7, 14, October 21, 1982, we stated that as of June 30, 1982, there were 290 Federal em- 
pean working full time on Joint Commission projects (226 in Saudi Arabia and 64 in the United States). As of 
mber 31, 1981 total expenditures for Commission projects were about $507 million. (This includes $23 mil- 
lion of United States monies on the Soleras project discussed later in the text.) Payments to Federal agencies 
constitute a small part of the $507 million. 
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Although there is some variation in how Joint Commission pro- 
curements are undertaken, depending on the size of the procure- 
ment and the agency involved, as we understand it, mostly thev 
are conducted either by the Treasury Department itself or by an- 
other implementing United States agency, with Saudi Arabia pro- 
viding final approval of most planned procurements over $10,000. 
Treasury procurements, and most procurements of other Federal 
agencies, are conducted in accordance with the Federal Property 
and Administrative Services Act of 1949, as amended, 40 U.S.C. 
§§ 471 et seg., and the policies and Federal procurement regulations 
prescribed thereunder, to the maximum extent practicable. See TD 
70-06.G, May 17, 1982. Treasury informs us that occasionally pro- 
curements are undertaken directly by Saudi Arabia. These procure- 
ments also are funded through the dollar account. 


II. Legal Discussion 
A. Audit Authority and Access to Records 


In its comments to us, Treasury argues that our decision in 
Mandex, Inc., B-204415, October 13, 1981, in which we declined to 
consider a bid protest involving a Joint Commission procurement 
because the funds involved were not appropriated funds, was cor- 
rect, both from a legal and policy standpoint. Treasury concludes 
that we have neither bid protest nor audit authority over funds de- 


posited in the dollar account, described above. It therefore deter- 
mined that it was inappropriate to grant GAO access to its files for 
the purpose of conducting a formal audit of procurements under- 
taken on behalf of the Joint Commission or to process bid protests 
filed by individual bidders. On the other hand, Treasury states that 
it recognizes GAO’s general authority to review and evaluate Gov- 
ernment programs and that it will cooperate with this process in 
every way possible within the law. 

Treasury's position with regard to our audit authority appears to 
’ be based on two erroneous assumptions: (1) our audit and bid pro- 
test authorities are equally extensive, and since we do not have au- 
thority to entertain bid protests of Joint Commission procurements, 
it follows that we are unauthorized to formally audit them; and (2) 
a program audit of Joint Commission activities, pursuant to 31 
U.S.C. § 717(b) (formerly 31 U.S.C. § 1154(a)) and the corresponding 
right of access to records supporting such an audit is less extensive 
than and would not include a formal audit of Joint Commission 
procurements and contracts. 

The General Accounting Office is a principal means by which the 
Congress conducts oversight of executive branch programs and ex- 
penditures. The Congress relies on the GAO to insure that “(1) 
funds are used for their intended purposes, (2) agency resources are 
managed effectively and economically, and (3) programs are achiev- 
ing the objectives set forth by law.” S. Rep. No. 570, 96th Cong., 1st 
Sess. 1 (1980) (hereinafter referred to as S. Rep.). Over the years, as 
a result of the complex economic, social, political and military 
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issues facing the Congress, to a great extent, GAO has refocused its 
attention and responsibilities from traditional finance and account- 
ing activities to assessments of the economy, efficiency and effec- 
tiveness of agency and program management and operation. Jd. at 
2. 

The authority and responsibility of the GAO for making audits 
and conducting investigations of Government agencies and activi- 
ties are stated in a number of laws. The Budget and Accounting 
Act, 1921, as amended, authorizes the Comptroller General to “in- 
vestigate all matters related to the receipt, disbursement, and use 
of public money.” [Italic supplied.] 31 U.S.C. §712 (formerly 31 
U.S.C. § 53(a)). The Senate Report accompanying the General Ac- 
counting Office Act of 1980, Pub. L. No. 96-226, 94 Stat. 311, has 
characterized this authority as extending not only to accounting 
and financial auditing but also to administration, operations, and 
program evaluation. S. Rep. at 2. The Act also provides, as current- 
ly codified in 31 U.S.C. §716(a) (formerly 31 U.S.C. § 54(a)) that 
“fejach agency shall give the Comptroller General information the 
Comptroller General requires about the duties, powers, activities, 
organization, and financial transactions of the agency * * *.” 

Section 204(a) of the Legislative Reorganization Act of 1970, as 
amended, 31 U.S.C. § 717(b), provides that the “Comptroller Gener- 
al shall evaluate the results of a Government program or activity 
the Government carries out under existing law * * *.” The legisla- 
tive history shows that the section was intended to confer new au- 
thority on the GAO. Thus, the accompanying House Report stated: 
“(Pjrogram review in the case of GAO * * * [is a] reasonable [ex- 
tension] of the work [it] presently performs. The bill * * * assigns 
to the Comptroller General new statutory authority to review and 
analyze the results of Government programs and activities.” H.R. 
Rep. No. 1215, 91st Cong., 2nd Sess. 18 (1970). Although the Senate 
Bill, S. 844, did not have the same provision, the Senate Report 
also indicated that the Act was intended to expand GAO’s func- 
tions. In this regard, it said: “S. 844 would (1) enlarge the scope and 
functions of the General Accounting Office to enable it to supply a 
variety of budgetary and fiscal data to the Congress * * *.” S. Rep. 
No. 202, 91st Cong., 1st Sess. 11 (1969). Nothing in the Act itself or 
the Committee reports suggests that the new authority was de- 
pendent on our authority to settle and adjust the accounts of Fed- 
eral agencies and departments, the basis for our previous audit au- 
thorities. 

Recognition that the Act provided new authority is shown explic- 
itly in the GAO General Policy Manual, and, by inference, in the 
GAO Policy and Procedures Manual. The former states that the 
Act substantially expanded GAO’s audit responsibility, General 
Policy Manual 1-5 (Oct. 1981), and the latter describes our audit 
authority, as extending, within certain limitations, to all activities, 
financial transactions, and accounts of the Federal Government, 
General Accounting Office Policy and Procedures Manual, Title I, 
§ 7.2. 
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In view of the above, we think that our audit authority is consid- 
erably broader than our authority to settle and adjust the accounts 
of Federal agencies. (See later discussion about the basis for our bid 
protest authority.) Although most agency activities are supported 
by appropriated funds, we think our audit authority extends to ac- 
tivities of Federal agencies, such as those authorized by section 
607(a) of the Foreign Assistance Act, where agencies are direct par- 
ticipants in international agreements, including activities wholly 
supported by foreign government monies. This is so even though 
the account used to hold the foreign government’s funds until 
needed, such as the Saudi dollar account, is not subject to our set- 
tlement authority. 

Based on the above, we conclude that our audit authority covers 
Joint Commission activities. As described in detail in the back- 
ground section, those activities involve Saudi Arabia paying Treas- 
ury and other Federal agencies, pursuant to international agree- 
ments, substantial sums of money for the services provided by the 
agencies, predominantly the services of agency employees. Federal 
agencies conduct most Joint Commission procurements, to the 
maximum extent practicable in compliance with United States 
laws and Federal procurement regulations. Joint Commission proj- 
ects and procurements, and Joint Commission arrangements also 
serve particular interest of the United States in addition to the 
general foreign policy interests described in subchapter 1 of the 
Foreign Assistance Act, 22 U.S.C. §§ 2151 et seg. At least three 
project agreements provide the United States with some form of 
patent rights to inventions arising from project work. The Comp- 
troller General’s review and audit authority thus clearly extends to 
these activities which are carried out directly by the Federal agen- 
cies and which also involve other rights and interests of the United 
States. 

We also think that Treasury’s suggestion that our “program” 
audit authority is somehow less encompassing than our “normal” 
audit authority is based on a misconception. Our authority to 
review the execution of Government programs is merely one aspect 
of our comprehensive audit authority. Our authority extends both 
to accounting and financial auditing as well as administration, op- 
erations, and program evaluation. Although we may choose to limit 
an audit to, or, to emphasize, program evaluation and operations 
instead of accounting and financial auditing in particular cases, 
this is not due to a lack of authority but rather to internal consid- 
erations about how the audit in question should proceed. 

Section 313(a) of the Budget and Accounting Act, 1921, as amend- 
ed, 31 U.S.C. §716(a) (formerly 31 U.S.C. § 54(a)), authorizes the 
Comptroller General to inspect agency records to get any informa- 
tion he considers necessary to audit the “duties, powers, activities, 
organization, and financial transactions of the agency.”* The 


3 The legislative history of the Act revising, codifying and enacting title 31 shows that the word “records” was 
substituted for “books, documents, papers, or records,” the working in 31 U.S.C. § 54(a), and the word “record” 
includes “all terms previously used for records, documents, accounts, reports, files, memoranda, papers, things, 
and other similar items.” H.R. Rep. No. 651, 97th Cong., 2nd Sess. 3, 31 (1982). 
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Senate Report accompanying the General Accounting Office Act of 
1980, Pub. L. No. 96-226, 94 Stat. 311, states that Congress recog- 
nized that GAO would require complete access to Federal agency 
records. S. Rep. at 5. Accordingly, since we have authority to audit 
Joint Commission activities, including its procurements and con- 
tracts,* it follows that we have a corresponding right of access to 
any and all agency books, documents, papers and records necessary 
to conduct that audit. 


B. Bid Protest Authority 


Although we have concluded that GAO is authorized to audit 
Joint Commission procurements and contracts, we agree with 
Treasury that, with a few exceptions, we do not have authority to 
entertain bid protests of its procurements. Thus, we affirm our 
holding in Mandex, Inc., supra. 

GAO’s bid protest jurisdiction, unlike its audit responsibilities, is 
based on its authority to settle and adjust accounts of Federal 
agencies, and to certify balances in the accounts of accountable offi- 
cers under sections 304 and 305 of the Budget and Accounting Act, 
1921, as amended, 31 U.S.C. § 3526 (formerly 31 U.S.C. §§ 71, 74); 4 
C.F.R. §21.1. B-194663, May 10, 1979; Cubic Western Data, B- 
198530, May 15, 1980, 80-1 CPD { 341. Our settlement authority ex- 
tends both to accounts of Federal agencies supporting expenditures 
of appropriated funds and to the receipt of funds allocable to ac- 
counts of those agencies. Peace Surplus, B-186410, January 27, 
1977, 77-1 CPD {| 64; Seidman & Seidman, B-186384, May 10, 1976, 
76-1 CPD 306; The Clip Joint, B-184996, December 1, 1975, 75-2 
CPD { 367. 

Pursuant to the terms of the Technical Cooperation Agreement, 
discussed supra, Saudi Arabia is obligated to cover all Joint Com- 
mission project costs, and must deposit funds necessary to meet the 
maximum United States obligations in a dollar account in the 
Treasury before any procurements on Saudi Arabia’s behalf are 
commenced. In .addition, Saudi Arabia must agree to hold the 
United States harmless from any and all claims that may arise as 
a result of the technical services furnished under the Agreement to 
the extent that the amounts involved exceed the Saudi Arabian 
funds in the deposit account. Since all the monies involved in these 
procurements are furnished by Saudi Arabia in advance and do not 
involve any expenditures of appropriated funds (with the exception 
of the Department of Energy funds for the Soleras project, dis- 
cussed later), we have no authority to take exceptions to any ex- 
penditures made with those funds. Accordingly, our bid protest ju- 
risdiction would not extend to procurements supported by Saudi 
funds deposited pursuant to the Technical Cooperation Agreement. 

* Consistent with section 304 of the Federal Property and Administrative Services Act of 1949, as amended, 41 
U.S.C. § 254(c), it appears that Joint Commission contracts entered into by the United States have a standard 
clause giving the Comptroller General access to a contractor’s and subcontractor’s books, documents, papers, and 


records involving transactions related to the contract or subcontract until 3 years after expiration of final pay- 
ment. 
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Although we asserted our bid protest jurisdiction over foreign 
military sales procurements in 58 Comp. Gen. 81 (1978), which, at 
first glance, appear quite similar to those undertaken by Federal 
agencies for Joint Commission projects, there are important differ- 
ences which merit some discussion. (In its report to us about the 
Joint Commission procurements, the Department of the Treasury 
states its view that our decision about foreign military sales was 
erroneous and should be reversed.) 

Foreign military sales are conducted under authority of the 
Arms Export Control Act, as amended, 22 U.S.C. §§ 2751 et seq. 
There are three principal authorities for funding the procurements 
made for foreign governments under this Act. 

Section 2762(a) (cash sales) allows the United States to enter into 
procurements upon receipt of a “dependable undertaking” on the 
part of the foreign government to make funds available as required 
to make payments on the contract, and to hold the United States 
harmless from any damage or costs resulting from cancellation of 
the contract. Procurements under this section are most like the 
procurements conducted under the Technical Cooperation Agree- 
ment. 

Section 2762(b) (delayed payment) allows the foreign customer to 
pay for the defense articles or services delivered within 120 days 
after the date of billing. Meanwhile, Department of Defense funds 
are used to pay the contractors as required. 

The third authority, section 2763 (credit sales), allows the foreign 
government up to 12 years to pay for the articles or services pro- 
vided, which, in the meantime, are completely financed by DOD ap- 
propriations. At the time of our 1978 decision, delayed payment 
and credit sales were the most frequently used methods of conduct- 
ing foreign military sales. 

There can be no question of our settlement authority, and there- 
fore our bid protest jurisdiction, over delayed payment and credit 
sales because of the substantial amounts of United States appropri- 
ations involved. Sales under section 2762(a) pose a closer question. 
There remains, however, a potential for United States financial in- 
volvement even in these sales that is not present in Joint Commis- 
sion procurements. 

First, the foreign military sales procurement contract is entered 
into by DOD on the basis of a promise—i.e., a “dependable under- 
taking”—that the necessary funds will be deposited before any pay- 
ment need be made. However, there is no privity between the con- 
tractor and the foreign nation. If the foreign nation is unable to 
meet the payment requirements, the United States must do so. In 
contrast, under the Technical Cooperation Agreement, no procure- 
ment contract is ever signed by a Federal agency until the full 
amount required is safely deposited in a Treasury dollar account. 
Morever, although the foreign government in a foreign military 
sales transaction agrees to hold the United States harmless from 
any damages or costs arising from cancellation of the contract, it 
does not offer the same protection should additional payments be 
necessary because of claims by the contractor for cost overruns or 





418 DECISIONS OF THE COMPTROLLER GENERAL [62 


for other reasons. The United States is protected, with respect to 
Joint Commission projects, by the right to stop work clause (section 
5(d) and the hold harmless clause (section 9(a)) of the Technical Co- 
operation Agreement, discussed earlier. Thus, the United States is 
not responsible for any amounts due on the contract above a stated 
amount, and this amount must be deposited in the Treasury in full 
before a commitment to a contractor is signed. 

In view of these distinctions, we affirm our decision in Mandex, 
supra, and will continue to accept bid protests in foreign military 
sales procurements in appropriate cases. 

As explained above, the principal reason we decline to consider 
bid protests about typical Joint Commission project procurements 
is that Saudi Arabia provides all the funding. Our conclusion does 
not apply, of course, to the atypical project in which United States 
funds are used. To our knowledge, “Soleras” is the only project in 
which this occurs. The Soleras project agreement provides that the 


Department of Energy pay 50 percent of the costs. As the monies ~ 


contributed by the Department of Energy to the Soleras project are 
appropriated funds, we would have authority to settle and adjust 
dollar account expenditures pertaining to that project, and thus to 
entertain bid protests for Soleras procurements. Should future 
project agreements similarly obligate the United States, it follows 
that the same conclusion would apply to them. 

In the October 6, 1981 letter mentioned previously, Mr. Ro- 


senthal also asked whether we had considered any cases similar or 

related to Mandex, Inc., supra, in which the Treasury Department 

questioned our audit authority. We have not found any such cases. 
We hope we have. been of assistance. 




















